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HE history of legal education in this country is the history of 
salutary movements that missed the point. Langdell’s reforms 
were salutary and necessary. He found a dead dull routine of 
giving and memorizing lectures. He infused life into legal education. The 
case method had a reality about it that texts and lectures lacked. At the 
time it performed a great service; and, in a sense, it is doing so still. 
Langdell’s reforms had some defects. In the hands of others, at least, 
they reflected a misconception of science. As everybody knows, the notion 
that science is created by the accumulation of data is naive. As Poincaré 
has remarked: “A collection of facts is no more a science than a heap 
of stones is a house.’’ The case method threw tremendous emphasis on 
particular cases and particular facts, and created the erroneous impression 
that a science of law would eventually emerge from this mass of material. 
The case method went too far partly because of the prestige that was 
attached to it after the Harvard Law School began to prosper under it. 
Every law school that aspired to tell its constituency that it was as good 
as Harvard felt it necessary to announce that all courses were taught on 
the case system. It was perhaps desirable to teach most of most courses 
by that system. But we need not suppose that because the case method 
is effective most of the time it must be effective all of the time. When the 
teacher’s object is merely to transmit a simple but important piece of 
information, when the class is large and of very uneven abilities, or when 
the subject under discussion is chiefly of historical interest, the case sys- 
tem leads to an inordinate waste of time. 
Law students must learn to read cases, but three years seems a little 
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protracted for the process. A student who cannot read them after six 
months will probably never learn to do so. The widespread insistence on 
teaching everything by the case method cannot therefore be justified by 
the necessity of giving the student an equipment for finding and reading 
case law. 

From another point of view Langdell’s reforms occurred at just the 
wrong time. Langdell’s system placed primary emphasis on reading and 
understanding the opinions of courts of last resort. He introduced it just 
at the time when the slow but sure process of driving the arts of reading 
and writing out of the high-school and college curriculum was beginning. 
I do not say that grammar and rhetoric did not deserve to be driven out, 
to so low an estate had they fallen. Perhaps it is better to have no instruc- 
tion in them than to have the kind that we had in the ’7o’s. I am almost 
certain that it would be better to have none than to have the kind we have 
now. Logic and casuistry, the application of general principles to con- 
crete cases, were much more difficult to handle under the case system than 
they were before. But at this time, too, logic was disappearing from the 
collegiate course of study. The same questions could be raised about the 
effectiveness of instruction in formal logic that I have asked about the 
teaching of grammar and rhetoric. Perhaps it was so bad that it ought to 
have been got rid of at any cost. But soon we had the spectacle of students 
and professors wrestling in the law schools with logical problems of the 
greatest difficulty and doing it without any equipment except that with 
which they had been gifted by nature. 

At this juncture the arts of grammar, rhetoric, and logic, all theoreti- 
cally indispensable tools for reading, writing, and thinking about legal 
decisions, were taken away from those who had to cope with them. At the 
same moment they were deprived of what was left of another important 
aid to understanding judicial opinions; for the great books of the western 
world began their departure from the course of study of secondary schools 
and colleges. This process has continued to the present day, until only 
scraps of them appear anywhere in the curriculum. Law students were 
required to read and understand the opinions of judges bred in an intel- 
lectual tradition that was increasingly alien to them. Contrast the educa- 
tion that Lord Mansfield or Judge Story or even Lord Birkenhead had 
with that of the student who has been graduated from college and is about 
to enter law school today. Then ask yourself how it is possible for him to 
understand the opinions of these judges when he is as ignorant as he is of 
the intellectual background of their writings. He has lost the arts with 
which they read the books that were the basis of their education. He has 
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lost the books, too. All the fragmentary history, social science, and litera- 
ture he has read and all the experiments in natural science and psychology 
he has done cannot make good the losses he has sustained. 

I believe that it is in large part these losses that are responsible for the 
shift in emphasis under the case system from instruction in legal prin- 
ciples illustrated by cases to instruction in cases as indicating what the 
courts could be expected to do. There is no reason why the case system 
should necessarily have forced the consideration of principles out of the 
course of study. You can’t teach principles without teaching cases. But 
you can teach cases without teaching principles. Principles cannot be 
studied in an environment in which the intellectual tradition has ceased 
to have vitality for those who are living in it, when philosophy is in decay, 
and the consideration of ethics, apart from that awful bore, the required 
course in legal ethics, is regarded as irrelevant to education for a learned 
profession. By twenty years ago jurisprudence, comparative law, and 
legal history had become subjects taken by queer students who were for- 
tunately few in number. Jurisprudence itself was often taught in the light 
of the doctrine that the law is what the courts are likely to do. In all 
courses the student’s notion was that he should write down the rule which 
was held by the weight of authority, noting exceptions if he intended to 
practice in an exceptional jurisdiction, and that he should memorize those 
rules for the purpose of repeating them on the final examination. The best 
student was the one with the best memory who could manipulate the rules 
best in the face of hypothetical cases. The best teacher, of course, was 
the one who stated the rules most clearly, concisely, and slowly so that 
they could be most easily and correctly written down. 

The case method thus could and often did come to the same sterility 
as the textbook and lecture method and for the same reasons. It could 
degenerate into the discussion of the language of the judges, ending with 
the statement of the majority and minority rules which the class faithfully 
committed to their notebooks. The case system was no more “‘practical”’ 
than the one it replaced except for the training it gave in finding and 
reading case law, which, as I have suggested, could have been acquired 
in six months. From the strictly practical point of view the case method 
might be said to prepare men to argue before appellate courts, an experi- 
ence most students were not destined to have until long after their legal 
education had been forgotten. The principal virtue of legal education 
under the system of twenty years ago was that students learned to work. 
This was not a result of the system, however; it was the result of the in- 
tense competition in law schools, which in turn was the result of the direct 
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relation that came to be established between law school grades and law 
office jobs. If that relationship had been established when the textbook- 
lecture method was in vogue, competition would have been as keen and 
the students would have learned to work just as well. 

The rise of the university law schools from the ’70’s paralleled the rise 
of the great corporations and the tremendous expansion of American in- 
dustry. The bar entered on a new phase, and the law schools went with 
it. This was probably the first time in our history when it came to be 
taken for granted that the bar was the servant of commerce, industry, 
and finance. It became possible for lawyers to amass substantial fortunes. 
As the bar came to see the law as a means of making money, law students 
inevitably came to see it in the same light. A member of this Bar told 
me of a question asked him by an old Wisconsin lawyer forty years ago. 
The question was, “Is it true that there are men in New York who are 
practicing law for money?”’ There were some such men then, and I have 
heard that there are a few still. 

There used to be a difference between a profession and a trade. The 
distinguishing marks of a profession were three. It had an intellectual 
subject-matter. It had it in its own right. The object of the group was 
not to make money, but to advance the common good. I do not say that 
any profession in history has perfectly realized in all its members this last 
qualification. I do say that there have been times even in this country 
when the bar as a whole would have been ashamed to say that the law 
was a means of making money. I doubt if any such sense of guilt prevails 
today. The good result, and it is the only one, of this shift in interest 
from the common good to financial success is that law students work hard 
because they want to make high grades in order to get good jobs. The 
bad results in legal education are the monopolization of the curriculum by 
subjects which look financially profitable, and the further suppression of 
the intellectual content and the intellectual tradition of the law. In this 
atmosphere there are two reasons for giving or taking a law school course: 
one, that it is on the bar examinations; and two, that it has an apparent 
connection with making money. 

All such connections are, of course, more apparent than real. A law 
school cannot give the qualities or the experience that leads to financial 
success. It can create an arena in which, in order to succeed, a student 
must have qualities that may help him to succeed at the bar. That is, it 
can so organize itself that in order to be successful in law school the 
student must be quick, have a good memory, and a capacity and willing- 
ness to work. Some of these talents may be useful in making money. But 
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they by no means guarantee success in making it. Beyond giving a chance 
for these qualities to operate, a law school can make no contribution to 
financial success. Vocational courses, practical courses, courses designed 
to make men whiz-bangs in a particular field the minute they graduate, 
are all a hoax. 

I asked a member of the New York bar, who has achieved some dis- 
tinction at it, a classmate of mine in the law school, what he had got out 
of his legal education. He was at a loss for an answer. I then asked him 
what he thought the student should get out of a legal education. He 
finally said, “The most important qualification for success at the bar is 
guile. A university cannot and should not teach guile. Therefore a uni- 
versity should not teach law.”’ You may deny the major premise and the 
conclusion of this syllogism, and I too should deny the conclusion. I hope 
to show how a university can teach law. All I am attempting to point 
out now is that if the aim of the bar is financial success, and if the best 
way of achieving it is guile, students are not likely to be much interested 
in a course of study resting on the notion that the law is a learned profes- 
sion and that a university is a place for the pursuit of truth and the cul- 
tivation of the intellectual virtues. 

The methods and content of legal education that I have been describing 
characterized a period that came to a more or less definite close in leading 
law schools fifteen to twenty years ago. At that time new and salutary 
reforms began to be talked about. As we have seen, the remoteness from 
reality that had once afflicted the textbook-lecture system had come in 
some places and in some hands to afflict the case system, too. An imprac- 
tical educational program was masquerading as a practical one. We were 
still, we thought, too theoretical. We did not know the economic, social 
or political basis of legal decisions. We did not know their economic, 
social, or political effects. Judges made the law, but we could not under- 
stand the psychology of judges, and this went for juries, too. We were too 
theoretical, we felt, in the organization of our courses. Their names were 
historical; their contents were antiquated; they did not either by name or 
contents present the facts of legal life to the student as they would appear 
to him in practice. 

As a salutary reaction against the remoteness of the case system and 
idle speculation about actual situations discussions began which resulted 
in three related movements. One, the functional approach, was an at- 
tempt to reorganize law school courses so that they bore more obviously 
and directly on types of legal practice. The second, factual studies, was 
an effort to follow the law in action, to find out the consequences of legal 
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decisions, and what was actually going on in the legal world. The third, 
co-operation with other disciplines, represented the feeling that economics, 
history, sociology, psychology, and political science all had something to 
do with the law and the conviction that scholars in those fields could shed 
some light on the origin and the effects of what the courts were doing. 

These developments were natural and desirable. The system of legal 
education invented by Langdell had gone almost as dead as the one it 
supplanted. Some refreshment was necessary if only to hold the interest 
of students. Moreover legal scholars were engaged in criticizing the effect 
of decisions with little actual knowledge of what the effects were. When 
they were not doing this they were discussing the language of judges. 
Some effort to go beyond the words of courts was imperatively necessary. 

It is necessary today. I believe that the effort to make legal education 
vital, to collect facts, and to get at the historical, social, economic, politi- 
cal, and psychological bases and consequences of the law should continue 
unabated. I have no sympathy with law professors who wish to lapse 
into arm-chair speculation or into logic-chopping, particularly if they have 
had no speculative or logical training. I have no sympathy with those 
who think they have done their whole duty when they have read the cases 
and told their students what they hold. I trust that nothing I may say 
will be interpreted as encouragement to the lazy, irresolute, or incompe- 
tent. No law professor can claim to be one if he separates himself alto- 
gether from the “realistic” movement. 

Yet it may be permissible to suggest that this movement is not the 
final, complete, and conclusive answer to the problems of legal education. 
The functional approach strengthens the notion, and it is a pernicious 
one, that the duty of the law school is to train the practitioner in using 
the tools of his trade. It produces a descriptive type of education, in 
which no effort is made to communicate principles. The object is to de- 
scribe to the student the situation in which he will have to work. I need 
not tell you that changed economic or political conditions can and often 
do change the practitioner’s situation overnight. The functional approach 
puts the emphasis on the wrong place. It puts it on what the lawyer 
does. I am tempted to say that a university law school should put the 
emphasis on what the lawyer is. 

Co-operation with other disciplines is an excellent thing. The law 
schools have been too often and too far separated from the rest of their 
universities. But co-operation with other disciplines requires that the 
co-operating disciplines each have a theoretical structure which makes 
the facts and ideas of the one intelligible to the other. Facts about busi- 
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ness are not useful to economics in the absence of economic theory. Facts 
about law are not useful to the legal scholar in the absence of legal theory. 
The facts of each are not interchangeable to the other unless the theory 
of each can be grasped by the other. 

At the time when the movement for the co-operation of the disciplines 
began legal theory had ceased to play any important role in the law 
schools. The collection of cases and the formulation from them of rules 
suggesting what the courts would do had become the preoccupation of the 
teachers. They had, therefore, no theory into which they could absorb 
what other scholars had to give. At the same date social scientists were 
divided, with some notable exceptions, into those who believed in arm- 
chair speculation and denounced all contact with the world and those 
who believed that a house was a collection of stones and denounced all 
speculation whatever. Psychology had become principally the pursuit of 
rats through mazes, though it was occasionally enlivened by the study 
of animals of more complicated anatomical structure and more dignified 
social position. Co-operation under these circumstances could not be 
fruitful, and it has not been. Again I say that this does not mean that 
co-operation should not be continued; it does mean that the indispensable 
conditions of successful co-operation remain to be worked out. 

For the same reason the collection of facts about the operation of the 
law has not fulfilled the hopes we had of it. It is a gratifying thing to do 
because it is hard, and we are still in some respects Puritans; it is different, 
and we like to think we are making progress; it brings us up against the 
real world, and we are sensitive to the charge that we are academic re- 
cluses. But factual material is useful only to illustrate, confirm, or deny 
principles and ideas. Or to put it another way, we do not want facts; we 
want relevant facts. In order to decide what facts are relevant we have 
to have some theory or other. But as we have already observed, legal 
theory was almost non-existent. Fact-collecting under these circum- 
stances tended to be the indiscriminate and therefore useless assembly of 
miscellaneous and trivial items. Facts are absolutely indispensable. No 
theory is any good until it has been checked by the facts. But no fact 
is any good unless there is a theory which it bears upon. Fact-collecting, 
an important new development in legal education and scholarship, could 
not be as useful as it must become because at the time it began legal 
theory was at the lowest ebb it had reached in centuries. 

Langdell’s reforms were off-center. They were important, but not as 
important as a vital central core of jurisprudence. The functional ap- 
proach, co-operation with other disciplines, and data-collecting were off- 
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center. They were important, but they could be effective only if a vital 
core of jurisprudence were the center of the law school The protest of 
Langdell and of the newer protestants against theory was misdirected 
and their remedy did not meet the real issue. Because theory was being 
badly and unrealistically taught they objected to theory itself. They pro- 
posed substitutes for it that led to the still further degradation of juris- 
prudence and of legal education; and the realism they achieved was, as 
we have seen, a realism in name only. What they should have done was 
to recognize that jurisprudence is central and to revive the intelligent 
study of it. They would then have found that the case method, the func- 
tional approach, co-operation with other disciplines, and the collection 
of facts fell into their proper places and accomplished the results for which 
they hoped. 

The problem of the law schools today is therefore the problem of reso- 
lution and synthesis. We must conserve the beneficial features of what 
Langdell and his successors have done and absorb them into a sounder 
and more adequate policy of legal education. And since I have been so 
rude to everybody else who has ever said anything about the subject, it 
is only fair that I should expose myself by outlining now what a sound 
and adequate policy is. As a preliminary I may point out that what legal 
education should be depends on what law is. Anybody who has any 
opinions about legal education must have implicitly or explicitly, a phi- 
losophy, a theory, a conception of the law. If a professor told you that he 
was opposed to any philosophy in legal education, what he would mean 
would be that his philosophy and his philosophy of law led him to con- 
clude that he was against the particular proposal in question. 

I shall therefore try to formulate the policy of legal education in terms 
of a few basic principles in the philosophy of law. This will not be ex- 
haustive. I shall merely make three simple statements about the nature 
of law, expand their meaning, and suggest what follows educationally. 
If I cannot hope for agreement to the principles I elaborate at least the 
issue may be properly focused; for it will be focused on the necessity of 
some principles. 

The first statement I wish to make is that the law, as made by legisla- 
tors and judges, and as administered by courts and other officers, is a set 
of political determinations of the principle of justice with respect to the 
social and economic relations of men at a given time and place. 

The expansion of this statement involves the suggestion that law is only 
one political instrumentality. Public education, for example, is another. 
All such political instrumentalities are directed to the common good as 
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their ultimate end. If this were not so, they would be directed to the 
good of individuals or of special private groups and would be corrupt 
political devices, political instruments misused. The common good of a 
society can be generally defined. Societies naturally exist because indi- 
vidual men are naturally insufficient and insecure in isolation. The com- 
mon good is the good derived from social living. It is the good of social 
organization. It consists of peace and order and the distribution of 
economic goods. 

The principle of justice in making and administering the law is two- 
fold: the ordination of laws to the common good as an end and the direc- 
tion of social and economic operations according to the moral virtues. 
One of these is justice in a special sense, in the sense of economic justice 
or fairness in the exchange and distribution of economic goods. Later I 
shall refer to a third principle of justice, that the law must proceed from 
one duly authorized to make, promulgate, and enforce it. According to 
the principles I have suggested, law can be judged as just or unjust. An 
unjust law is, of course, law only in name. It is actually an expression of 
force and not of law. 

Determinations of justice are relative to the circumstances of a society 
at a given time and place. Rules of law are conventional to the extent 
that they consider particular conditions and attempt to devise just 
political means in the light of such considerations. Judicial decisions, as 
applications of rules in particular cases, are also determinations of justice, 
and as determinations have the element of conventionality in them. But 
justice itself is not conventional. It does not change from place to place 
or time to time, although the determinations of it are always relative to 
particular conditions. All human societies have common features as well 
as conventional differences. Human nature, which is the same every- 
where, is the constant source of these common features. A body of law, 
then, has two aspects. The first is a natural aspect, from which point of 
view we see that law has its basis in justice, in the common nature of all 
human societies, and in the constant nature of man. The second aspect 
of the law is conventional. Here are revealed the differences in it that are 
peculiar to different times and places. There are no rules of positive law 
which are conventional alone. These rules are natural insofar as they are 
determinations of the principle of justice, which is a principle natural to 
men. 

The second simple point in the philosophy of law that I want to make 
is that law is a work of practical reason in the regulation of social conduct. 
The law is not on the one hand a work of the passions, of emotional 
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prejudices, or of class hatreds; nor on the other hand is it purely specula- 
tive or theoretical. A rule of law does not express knowledge. It is not 
true or false or probable in the sense in which scientific statements or 
even common opinions are true or false or probable. Law is practical to 
the extent that it aims at action rather than knowledge, at the regulation 
of conduct by some form of prescription that can be enforced. It is ra- 
tional to the extent that its prescriptions must be based upon knowledge 
and to the extent that this knowledge is used prudently in the determi- 
nation of means. 

Many kinds of knowledge are useful to the practical reason in making 
and adminstering law. Knowledge of man’s nature is required. This is 
psychology. So is knowledge of social and economic arrangements and 
processes. This is economics and sociology. So is knowledge of past ar- 
rangements and processes and of the ways in which the law affected them. 
This is supplied by history and legal history. Ethics, or the knowledge 
of the order of goods in the happiness of the individual, is necessary. So 
is politics, which gives knowledge of the order of goods in the common 
welfare of the political community. And finally we must employ meta- 
physics, which will help us to understand the good itself and its relation 
to particular goods. 

When I say that the law is a work of the practical reason I do not mean 
to intimate that judges and legislators are perfectly rational. I am merely 
saying that they are not perfectly irrational. They use human, not an- 
gelic or animal, intelligence to make law. Nor do I mean either that 
because the law is rational in this sense it is good or just. Men can and 
sometimes do apply their intelligence to the selection of means to the 
wrong ends. The goodness of the law depends on two factors, the moral 
virtues, which require that it be a determination of justice and be directed 
to the common good; and the practical reason which makes that deter- 
mination in the light of all relevant knowledge prudently. 

The third point in the philosophy of law that I should like to make is 
that the law is a body of rules promulgated and enforced by those who 
are vested with the political authority to do so. A rule which is a deter- 
mination of justice in the light of reason is not law unless it is made by 
duly constituted authorities. The constitutional source of law turns upon 
the nature of political organization itself, upon the distinction between 
ruler and ruled, and upon the relation of government to the principle of 
justice underlying the law. These questions involve in turn such questions 
as the natural and conventional aspects of political organization, the fac- 
tors of political authority, the constitutional limitations of just govern- 
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ment, the relation of civil liberty and political justice, the relation of 
law and custom, and the problem of tyranny, due process, etc. These 
questions must be understood if the law is to be understood; they are 
questions in political philosophy. 

We are now in a position to reach some conclusions about what a legal 
education should be. We see in the first place that it should be both 
speculative and practical. On the speculative side it must contain both 
knowledge and understanding of the law. By knowledge of the law I 
mean the science and history of the law. The science of law is an ordering 
exposition of the content of the existing law in terms of its rules and con- 
cepts, its plan of administration, and its actual manner of operation. The 
history of law is of course the study of how the law came to be what it is, 
its intellectual development, and its political and economic background. 
By that understanding of the law indispensable in legal education I mean 
the philosophy of law. Just as there are two aspects of law, the con- 
ventional and the natural, that is, what is different and what is the same, 
so there are two aspects of the study of law: for the conventional aspect 
science and history, for the natural aspect philosophy. The philosophy 
of law, therefore, attempts through psychology to understand the law 
in terms of the analysis of man as a rational animal engaged in making and 
administering laws. Through ethics it attempts to understand the law 
in terms of an analysis of justice, the moral virtues, and the goods. 
Through politics it attempts to understand the law in terms of political 
organization, the sources of authority, constitutionality, and the common 
good. 

The practical aspect of legal education is the training of the students 
in the operations of legal thinking. They must be trained in the search 
for and ordering of knowledge relevant to legal problems. They must be 
trained in the methods of legal analysis; that is, they must know how to 
refer legal questions to principles in moral and political philosophy. They 
must be trained to formulate legislation and to interpret legal language. 
They must be trained in legal argumentation and the proof of matters of 
fact. They must be trained in casuistry, which is not what you think it is, 
but the application of general principles to concrete cases. 

Since these are the speculative and practical aspects of legal education, 
we are able to state what the elements are that the course of study must 
contain. To the extent that law is conventional it requires the study of 
cases and legal history and the study of the particular circumstances 
bearing upon making and administering law today as disclosed in sociol- 
ogy and economics. To the extent that the law is natural, the curriculum 
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must contain moral philosophy, political philosophy, and psychology. 
Psychology must be studied too because the law is rational, and with it 
there must be logic, the rules of operation in proof and casuistry, and 
grammar, the rules of operation in using words, in formulating rules, and 
in interpreting them. 

In short, legal education must consist of the study of law as it is and 
operates, the study of how law came to be what it is, and the study of 
the principles which must be employed to solve the problem of what the 
law ought to be. Not the study of the cases alone, nor the study of how 
the law operates in fact, nor the study of legal philosophy will give us a 
legal education. We must have all three, and in an ordered relation to one 
another. Jurisprudence is the ordered relation of all these studies. 

The bar has enthusiastically opposed successive reforms in legal edu- 
cation and has accepted them only when it was beginning to be clear that 
these reforms had missed the point. I cannot hope that the program I 
have advanced will meet with the favor of the bar. It contains all the 
things they have opposed in the past and a good many more that they 
have never had a chance to oppose before. Lawyers may not like them 
because lawyers are conservative, but more, perhaps, because lawyers 
have a mistaken notion of what is practical and a limited notion of their 
professional field. They sometimes ignore the fact that the law is a learned 
proression and that there must be more learning in it than learning what 
the law is. The present character test in New York, though better than 
nothing, is farcical. To what branch of legal education does the bar look 
for a contribution to the character of the candidate? Certainly not to 
the short course in Legal Ethics, which is ordinarily an opportunity for 
the students to catch up on their sleep. Certainly not to regular law 
courses, which in most cases are taught from the point of view of the 
bad man, and not as if the law were intimately and inextricably connected 
with moral principles. 

The members of a learned profession must be learned and they must 
practice their profession for the welfare of the community. This is the 
aim of the legal education I have proposed. I shall be glad to accept any 
curriculum that will accomplish the same aim. But any reform of legal 
education that has not this aim or that cannot attain it has missed the 
point. After sixty years of important but tangential effort we should now 
bend our energies to our central task, the reconstruction of legal educa- 
tion so as to achieve a learned profession and the common good. 
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ASPECTS OF THE CHANDLER BILL TO AMEND 
THE BANKRUPTCY ACT 


James ANGELL McLAuGaHLIn* 


EQUITABLE DISTRIBUTION—A PRIMARY FUNCTION OF BANKRUPTCY 


POLITICAL history of bankruptcy in the United States serves 
unduly to emphasize the character of the subject in its aspect 
of debtor relief. Bankruptcy acts have always been enacted dur- 

ing or shortly after periods of depression. Times were none too good in the 
first Adams’ administration. The panic of 1837 brought its quota of 
troubles. There was a natural let-down after the Civil War, the effects of 
which were not entirely obscured by the opening of the West. The hard 
times of the ’90’s were the traditional hard times which first came to 
mind, until the more recent depression filled the picture. 

The Act of 1867," however, lasted longer than its predecessors of 18007 
and 18413 and the Act of 18984 has survived periods of recognized pros- 
perity. This record of rising longevity is not accidental. Bankruptcy acts 
perform a function quite distinct from, though still consistent with, the 
function of debtor relief. It is elementary that bankruptcy constitutes 
one of the means for securing the equitable distribution of assets among 
creditors. It has the most poter.t sanctions among all the means of pur- 
suing that end.’ In fact, it may be questioned whether the actual opera- 


* Professor of Law, Harvard University Law School. 

* 14 Stat. 517, repealed in 1878, 20 Stat. 99. 

2 2 Stat. 19, repealed in 1803, 2 Stat. 248. 

35 Stat. 440, repealed in 1843, 5 Stat. 614. 4 30 Stat. 544. 

5 Mr. Justice Cardozo has mentioned the immunity of insurance companies from bank- 
ruptcy as a consideration which should impress courts with the need of exercising comity 
with a view to minimizing the dismemberment of assets in races of diligence. See Clark v. Wil- 
liard, 292 U.S. 112, 123 (1934). State statutes discouraging preferences are not necessarily 
superseded by the bankruptcy law. Stellwagen v. Clum, 245 U.S. 605 (1918) (applying 
§§ 11102-07, Ohio Gen. Code of 1910). But many are superseded as integral parts of state 
bankruptcy laws. See Williston, The Effect of a National Bankruptcy Law upon State Laws, 
22 Harv. L. Rev. 547 (1909). Although the common law permitting preferences in assign- 
ments for the benefit of creditors has been altered by statutes in many jurisdictions invalidating 
such preferences in whole or in part (see 4 Am. Jur. 402 (1930); Manning v. Beck, 129 N.Y. 1, 
29 N.E. 90 (1891) ), such statutes are by no means either universal or adequate. Some courts 
have even gone so far as to permit the debtor to set up his own little private debtor relief system 
by requiring a full release from the creditor, as a condition of a preferential part payment. 
Spaulding v. Strang, 38 N.Y. 9 (1867); see 50 L.R.A. (n.s.) 714 n. (1914). A graphic idea of 
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tion of our present bankruptcy law does not, over a large section of the 
country, relate more to equality of distribution than to debtor relief. In 
jurisdictions where the average citizen cannot be compelled to pay his 
debts anyway by reason of extravagant exemption laws there is little need 
of a bankruptcy law to serve the function of debtor relief. 

Strangely enough, the potency of bankruptcy laws as a means of doing 
equity between creditors is very largely a modern development, due in 
large part to the intellect of a single man—Daniel Webster. Webster’s 


the relative insignificance of attempts to avoid preferences in receiverships may be obtained 
by comparing standard texts. Over 5% of Collier on Bankruptcy is devoted to § 60 concerning 
preferences. The index alone of the fourth edition of Remington on Bankruptcy (1931) con- 
tains 15 pages of entries regarding preferences, nearly 500 in all. About 150 additional entries 
occur under the closely related heading ‘“‘Liens by Legal Proceedings Nullified by Bank- 
ruptcy.”’ A single line suffices for the topic in the index to High on Receivers (1910) although 
several additional entries relating to the distinct topic of priorities appear under the heading 
of “‘preference.”” Of the two cases cited in the text (§§ 314, 320) one concerned preferences of 
corporate officers (Williams v. Turner, 63 Neb. 575, 88 N.W. 668 (1902) ), which are naturally 
peculiarly vulnerable. See Campbell, Preferences by Insolvent Corporations to Officers, 
Directors or Stockholders, 61 U. of Pa. L. Rev. 163 (1913). The only entry in the index of 
Clark on Receivers (2d ed. 1929) is a cross reference to priorities, etc. Indeed the word in its 
offensive connotation is so unfamiliar in receivership that the term is frequently there em- 
ployed to denote a valid priority. The activity under § 15 of the New York Stock Corporation 
Law has been exceptional. See Grossman, The Long Arm of the Trustee, 2 Am. Bkcy. 
Rev. 77 (1925). 


® One of the conspicuous characteristics of the law of debtor and creditor in this country is 
the wide divergence between the extent of exemptions in different sections of the country. 
Exemptions in the Northeast are generally low. They are quite inadequate to insure the 
debtor the means of the most niggardly livelihood while his debts remain unpaid. In large 
portions of the trans-Mississippi regions exemptions are so high as to cast discredit on entire 
communities. Shortsighted local prejudice, failing to take into account that private credit 
will not be forthcoming except upon terms which discount the effects of exemption laws, has 
led to the enactment of laws which virtually make it an act of grace rather than a discharge 
of an enforcible legal duty for most debtors to pay their debts. High interest rates in the 
West have been the result not merely of scant resident capital. They have been, in a large 
part, the result of a legislative bias against the creditor, which has tended to retard the influx 
of private capital upon terms as favorable as those obtainable in the East. Many as have been 
the sins of Wall Street, the great open spaces have been on the wrong track when they assumed 
that the influx of distant capital was not to be encouraged. In the picturesque phrase of the 
cowboys, the regions really should be ‘‘tipped off’’ that some of their leaders have been ‘‘graz- 
ing on loco weed.” The non-partisan league was not an economic success in the Dakotas. It 
remains to be seen how far government credit can long save communities or enterprises where 
private credit fears to tread. 

The constitutional power of Congress clearly includes the power to establish a uniform law 
on the subject of bankruptcy, uniform with respect to the very vital element of exemptions. 
The political power of Congress has never approximated any such goal. For flagrant abuses of 
exemptions in bankruptcy, see Thacher and Garrison, Strengthening of Procedure in the 
Judicial System, Sen. Doc. 65, 72d Cong., 1st Sess. 21-22 (1932). 
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speech of June 5, 1840, led to the enactment of the first voluntary bank- 
ruptcy law® and the first adequate statutory provision for the avoidance 
of preferences.? One of his basic arguments has previously been sum- 
marized as follows: 

That accommodation paper was the chief contemporary source of pyramided 
credit; that accommodation signatures were usually procured by arrangements for 
preferences which were indefeasible in the absence of a bankruptcy act; that such en- 
couragement of lax credit practices led to hopeless financial entanglements which 
sounder practice would have arrested in a less destructive stage; and that consequently 
the enactment of a bankruptcy law, even a purely voluntary one, would operate to 


benefit the creditor as well as the debtor class by promoting a sounder credit struc- 
ture."® 


His stark and vigorous summary clinching this argument was modeled 
on The House That Jack Built: 

.... this right of preference is the foundation on which the structure rests. 

On the legal right or power of preference lies the promise of preference. 

On the promise of preference lies endorsement. 

On endorsement lies excessive and false credit. 

On excessive and false credit lies over-trading." 


This keen observation develops only one phase of a broader truth, v7z., 
that while the interests of debtor and creditor are by no means identical, 
they have much in common. Sound credit practices tend to diminish 
credit losses. They not merely increase the supply of credit that is seeking 
outlet; they very much increase the confidence of creditors and their dis- 
position to grant credit upon reasonable terms. 

The enactment of bankruptcy legislation, however, has been powerfully 
and unduly influenced by uninstructed debtor psychology. It is only be- 
cause the interests of debtor and creditor do have much in common that 
the Act of 1898 has served as well as it has. If one picks up at random 
a report in the ’80’s, he is likely to be struck with the number of instances 
of litigation arising out of races of diligence between creditors.” One 


78 Cong. Globe, 26th Cong., 1st Sess., app. 814. 

® Act of 1841, 5 Stat. 440. 

9 Sec. 2, 5 Stat. 442 (1841). English bankruptcy law has suffered from the fact that statutes 
against preference date from 1869 in England. Prior attempts of the courts to cover the ground 


by invoking a doctrine of “‘fraudulent preferences’’ as a branch of the law of fraudulent con- 
veyances has led to confusion. See Williston, Cases on Bankruptcy 245-47 (2d ed. 1915). 


1° See McLaughlin, Book Review, 49 Harv. L. Rev. 861, 862 (1936). 
™ 8 Cong. Globe, 26th Cong., rst Sess., app. 814. 
" Property students are most likely to remember an earlier case where a constable hid by 


the carriage house and won a game of barouche tag when another constable unlocked the 
door. Hollister v. Goodale, 8 Conn. 332 (1831). 
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would get the idea that sheriffs never slept."* Races to make out papers 
must have been very hard on clerks in the days when typewriters were 
about as thinly distributed as airplanes are today."* We may give cre- 
dence to the remarks of experienced attorneys that federal bankruptcy 
legislation is here to stay, because under the pressure of modern business 
no one wants to go back to the rigors and injustices of “grab law.” The 
fact that preferential transfers and preferential levies, shady assignments 
for the benefit of creditors and collusive umbrella receiverships can all be 
set aside in bankruptcy’ tends to diminish the zeal of the more aggressive 
creditors. Equity may “aid the vigilant, not him who slumbers on his 
rights,” but although the bankruptcy court has no great reward for the 
snoozers, legislation, in the bankruptcy tradition, has borrowed from the 
chancellor the companion maxim that “equality is equity” with which to 
procure relief from rampant individualism. 

Because bankruptcy legislation has always been bred by debtor relief 
out of depression, it is not surprising that the provisions of the existing 
law have been drafted and amended without receiving primary attention 
and without having commanded a high grade of drafting skill. The 
Chandler Bill is in large part devoted to curing the resultant defects of 
draftsmanship. Its more substantial features rest fundamentally upon the 
broad idea that the Bankruptcy Act may be employed as a vehicle of 
equitable distribution without substantially disturbing the present bal- 
ance struck between debtor and creditor interests and without, in any 
way, impairing its character as a debtor relief act. 


UNATTEMPTED REFORMS 


Any thorough bankruptcy reform should involve a comprehensive re- 
examination of popular impressions concerning bankruptcy. Bankruptcy 
is thought by some to involve a “stigma.’"* Public opinion should stig- 
matize the man who lives high or gambles while his creditors whistle. It 
should regard with more sympathy than scorn the ambitious but com- 


"3In Albrecht v. Long, 25 Minn. 163 (1878), a sheriff suffered a lien to be displaced by 
waiting until 6:30 A.M. to levy an execution delivered to him at 2 o’clock the same morning. 

*4 A crude machine patented in 1868 was the first to write at a speed substantially exceeding 
the pen. The 1874 Remington had certain standard modern features, but the first shift-key 
typewriter was offered on the market in 1878. The first front stroke machine, solving the 
problem of visible writing, dates from 1897. Before the ’90’s touch typing was practiced ‘‘only 
by operators of exceptional skill.”” See Encyc. Brit., Typewriter (14th ed. 1929). 

ts Sec. 3. 

*©See Thacher and Garrison, op. cit. supra note 6, at 68. Cf. “‘branding’’ as bankrupts, 


at 39. And see their proposed draft act entitled, Uniform System of Bankruptcy, Sen. Jud. 
Com. Print, 72d Cong., 1st Sess. 5, 27 (bottom pagination). 
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mercially incompetent clerk or mechanic who unsuccessfully endeavors to 
become “his own boss” on borrowed money. There are also numerous 
cases of intelligent and honest individuals overcome by depression or other 
vis major. In any event the disgrace, if disgrace there be, has already been 
incurred upon insolvency. Such being the case, absolutely no stigma 
should be attached to submitting to the available machinery offered by 
the federal government for doing equity by the creditors. In this aspect 
it is quite clear that bankruptcy need not be “particularly offensive to the 
free and easy, but honest and true men of the West.” It is not adapted to 
“squeeze them into the strait-jacket so befitting the madmen of Wall 
Street.”*? This is a fortiori true, as long as the liberal exemptions of the 
West remain undisturbed beside the penurious exemptions of the East. 
Following out this line of thought, a thorough-going revision of the bank- 
ruptcy act, based upon sound economics and upon sound sociology, would 
contemplate various changes of our existing system left strictly untouched 
by the Chandler Bill. Some latitude might be left to local choice in the 
size of exemptions without countenancing the absurd variations which ex- 
ist. The present impractical definition of insolvency computed upon some 
elusive fair value of frozen assets™* would yield to the business-like concept 
of inability to pay debts as they mature. At the very least, exempt assets 
would be excluded in determining solvency, even if, as one congressman 
is reported to have declared, such a change would render insolvent every- 
one in his district. It would recognize that acts of bankruptcy were obso- 
lescent in the reign of Anne, when bankruptcy began to lose the character 
of a quasi-criminal instrumentality for coercing fraudulent debtors.’? As 
it is, the Chandler Bill very nearly contained a provision which would 
have substituted a simple test of insolvency and creditor choice for the 
complicated and expensive source of litigation which must now be en- 
countered at the threshold of involuntary bankruptcy.” Most of the 
foregoing reforms were not attempted because it was assumed that they 
were impossible as a matter of practical politics. This last change was 
excluded, however, chiefly on account of the congenital conservatism that 
so closely restricts the vision of any group of practicing lawyers. 

The Chandler Bill has further omitted a thoroughgoing revision of the 


"7 The quoted gems of debate were unearthed by Chas. Warren, Esq. See his Bankruptcy 


in U.S. History 104 (1935). He attributes them to Rep. Paine of Wisconsin debating the Act 
of 1867. 


8 Sec. 1 (15). 

194 Anne, c. 17 (1705). The modern form of bankruptcy dating from 1841 in this country 
is also about 100 years old in England. See Williston of. cit. supra note 9, at 4. 

* Sec. 3. 
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basic structure of bankruptcy administration for reasons relating to the 
constitution of the so-called National Bankruptcy Conference, which has 
evolved the Bill. It is a Conference not only primarily composed of prac- 
tical men. Several of its most active and industrious members are full 
time referees in urban districts. The character and ability of these indi- 
viduals is such as to give even the academic theorist cause to pause before 
suggesting that another system might be preferable. It is, nevertheless, 
submitted that the fee system is extremely difficult to defend. In a journal 
prepared under the auspices of a member of the Association of American 
Law Schools, it is unnecessary to elaborate the further disadvantages of 
part-time work in an office requiring first rate attention and intellectual 
ability.* The geographical distribution of referees is determined by con- 
siderations dating from horse and buggy days. In some districts there is 
not enough work to attract competent men. In the large cities, on the 
other hand, the judges have gone to the limit of the law in passing re- 
sponsibility on to referees, and a few of these officials reap almost princely 
incomes. There is loss of time and efficiency in having a district judge 
hurriedly review something that has already received the painstaking 
attention of a competent lawyer acting in a judicial capacity. The con- 
clusion is that referees ought to be greatly reduced in number and turned 
into bankruptcy courts responsible directly to the circuit court of appeals. 
This would involve adequate salaries, clerical assistance and court rooms, 
and power to commit for contempt. Opinions and tastes may differ on 
the question of robes. In any event, external conditions in the bank- 
ruptcy court should be designed with a view to promoting respect for the 
court as well as promoting its business efficiency. 

Other important changes in bankruptcy administration which should 
at some time receive the attention of Congress are also outside the scope 
of this Bill; for example, the proposal of Messrs. Thacher and Garrison 
to have official examination and administration of small estates to sup- 
plant administration by a trustee elected by more or less indifferent credi- 
tors.” The fear that the inefficiencies of private enterprise, as represent- 
ed by lawyers and credit men in such cases, might be eclipsed by the in- 
efficiencies and wastes of bureaucracy was strong among the practical 
members of the National Bankruptcy Conference. The demoralizing effect 

* An abbreviated and expurgated record of a warm debate at the 1924 meeting, when the 
requirements concerning full time teachers were raised, appears in 5 Am. L. School Rev. 485-89 


(1925). Cf. Testimony of L. K. Garrison concerning the referees. Hearings on S. 3866, 72 
Cong., rst Sess., pt. 2, p. 300 ff. 


* See the Hastings Bill (S. 3866, 72d Cong. 1st. Sess.), §§ 44, 45, 53; Garrison, op. cit. 
supra note 21, at 309 ff, 427. 
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upon business practices when creditors permit fraudulent “‘no asset’’ cases 
to go by default has probably been insufficiently appreciated, although 
the Chandler Bill encourages the use of existing officials to combat the 
situation.”$ 


THE ORIGIN OF THE CHANDLER BILL 


The ground has been cleared for an exposition of the Chandler Bill by 
discussing what it is not. An understanding of what it is may be pro- 
moted by a further description of its parentage. The Act of 1898 was 
loosely drafted. Inapplicable language imported unwittingly from the 
Act of 1867%4 and inconsistent overlapping provisions included by an easy- 
going conference between the Houses of Congress” are only flagrant indi- 
cations of the careless fashion in which the law was thrown together at 
that time. Some improvements were made in 1903” and in 19107? and 
minor amendments were made at other times. More changes, chiefly de- 
signed to minimize fraud and to expedite administration, were introduced 
in 1926.7* They were the result of cooperation between the American Bar 
Association Committee on Commercial Law and Bankruptcy, the Com- 
mercial Law League of America and the National Association of Credit 
Men.”? Academic criticism of the form of these amendments accompanied 
by concrete suggestions for remedying serious defects relating to equal 
distribution in the existing substantive law of bankruptcy** met, in 1927, 
the whole-hearted approval of the Bar Association Committee* and of 
the newly formed National Association of Referees in Bankruptcy.” In- 
fluential individuals in the Commercial Law League shared the same view. 
But the Bar Association Committee fell for several years into the hands 
of conservatives who saw no reason to disturb the law that had served 
for thirty years and so to deprive us of the supposed benefits of thirty 
years of decisions.’ Congressmen said, in substance, “we have just fin- 
ished fixing up your Bankruptcy Act” and the roaring late ’20’s was not 
a time when popular attention could be focused on bankruptcy. If—but 


23 See Thacher and Garrison, op. cit. supra note 6, at 13-25. 

24 Sec. 67(e) refers to the assignee in bankruptcy who does not exist by that name. 

5 Sec. 67(c) and (f). See Im re Richards, 96 Fed. 935 (C.C.A. 7th 1899); 31 Cong. Rec. 
6428-29 (1898). 

% 32 Stat. 797. 27 36 Stat. 838. 8 44 Stat. 662. 

#9 51 Rep. Am. Bar Ass’n 472 ff. (1926). 

3° McLaughlin, Amendment of the Bankruptcy Act, 40 Harv. L. Rev. 341, 583 (1927). 

3* 52 Rep. Am. Bar Ass’n 258 (1927). 

3 See 2 J. Nat’! Ass’n Ref. in Bkcy. 61 (1927). 

33 53 Rep. Am. Bar Ass’n 388 (1928). 
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to proceed with the narrative. The depression again directed attention to 
the debtor-relief aspect of bankruptcy, but a cross current set the pro- 
fessor’s proposals afloat. The Donovan Investigation of bankruptcy 
frauds in New York City supplemented by an investigation of the United 
States Department of Commerce in cooperation with the Yale Law 
School** furnished the main impetus to bills introduced toward the 
end of the Hoover Administration.*s Solicitor General Thacher and his 
aide, Mr. Garrison, were much interested in revising bankruptcy adminis- 
tration from the point of view of curing defects due to creditor inertia, 
particularly in small cases. They were also concerned in affording an 
opportunity for debtors to claim the advantages of the federal bankruptcy 
power while avoiding the “stigma”’ of bankruptcy.** Bankruptcy lawyers, 
credit men and referees, representing preponderant opinion in the organi- 
zations mentioned above, considered these proposals impractical. The 
opinion prevailed that the best way to meet the Thacher proposals in 
Congress was to be prepared with an alternative positive program. The 
administration lawyers politely recognized the scholarly character of the 
proposals made with reference to equitable distribution, but showed no 
interest in incorporating them into administration bills. In fact the pro- 
posals affecting administration which interested the solicitor general’s 
office operated in a field so distinct from that encompassed by the sub- 
stantive law proposals that there was no substantial contact between the 


exponents of the two lines of thought. The lawyers and referees, however, 
were interested in the substantive law proposals, not merely as affording 
a tangible alternative to the solicitor general’s program but also as having 
intrinsic merit warranting their careful study and promulgation in the 
most practical form. The result was what later came to be styled the 
National Bankruptcy Conference. Two referees, four lawyers, and one 


34“TIn 1929 a thorough investigation of the bankruptcy administration in the southern 
district of New York was concluded before the district court by counsel representing the three 
bar associations of New York and Bronx Counties. The report of counsel to the associations, 
William J. Donovan, summarized the evils disclosed, recommended important changes... . 
and indicated the advisability of further investigation (House Judiciary Committee 
Print, 71st Cong., 3d Sess.) At about the same time the Department of Commerce conducted 
a series of studies of the causes of bankruptcies, at first independently and later in cooperation 
with Yale Law School, which extended the inquiry into the administrative field.’” See Thacher 
and Garrison, op. cit. supra note 6, at 4. 


3s Chiefly S. 3866, 72d Cong., 1st Sess. (the ‘‘Hastings Bill’). H. R. 9968, introduced by 
Mr. Michener in the same session, was identical. Mr. Hastings also introduced other bills 
concerning moritoria for individuals and corporate reorganizations. See S. 4921, S. 4923. See 
also H. R. 14240 and H. R. 14359 for different measures pressed by various interests at this 
time. 


% See note 16 supra. 
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full time law teacher met at a lawyer’s home in Wellesley, Mass., one 
week end in June, 1932, and, pursuant to a declared intention to draft all 
necessary amendments to the Act by Monday next, spent three days 
arguing about the definitions in section 1. Some of the members of this 
group were amused at the idea that anything more than a broad discus- 
sion of principles could be accomplished in such a limited time, but none 
anticipated the volume of intensive work, negotiation, and correspondence 
that lay ahead.7 Such anticipation would probably have deterred even 
the most enthusiastic from committing themselves to the investment of 
time and energy that was to be required. The Conference later grew to 
more than forty members. The Bar Association, Referees’, Credit Men’s 
and Commercial Lawyers’ Associations each undertook a small contribu- 
tion to pay clerical and printing expenses. Members of the appropriate 
committees of these organizations were made the basis of the Conference. 
Additional members were added from time to time as particular interest 
or particular competence appeared or as particular subject matter called 
for the introduction of specialized talent, as in the case of corporate reor- 
ganization, stockbrokerage bankruptcy, or real property arrangements by 
unincorporated persons. Members occasionally added for reasons of di- 
plomacy or promotion did not seriously impair the work. Aged conserva- 
tives impressed with the perfections of the Act of 1898 died, withdrew 
from active participation or gradually acquired an almost human elastic- 
ity of mind. Between the ten or more meetings of the Conference which 
have usually been attended by from 15 to 25 members a lively correspond- 
ence has been carried on by the more active members. A drafting com- 
mittee of 5 to ro has had more frequent meetings. Collaboration between 
even smaller groups involving occasional personal meetings has con- 
tributed to the evolution of the bulk of the actual language. The detailed 
work of polishing the form of all proposals has naturally fallen into very 
few hands by a process of informal natural selection.** 

The Chandler Bill itself*® was first introduced into the 74th Congress 


37 The writer’s Conference correspondence for January 1937 exceeded 400 pages. 


38 Although this description of this operation of the Conference has avoided giving promi- 
nence to names of individuals, no description of the work of the Conference would be adequate 
without calling attention to the extraordinary contributions of a few members. The superb 
tact and tireless leadership of Chairman King have been required to carry such a loose organi- 
zation through nearly to its goal. The superb draftsmanship and fabulous industry of Jacob 
Weinstein of the Philadelphia Bar have raised the standard of form to a point rarely ap- 
proached by American legislative proposals. In the latter part of the Conference’s work many 
flaws have been detected and cured by the keen and patient detailed criticism of Referee 
Adair of Pittsburgh. 


39 H. R. 12889, 74th Cong., 2d Sess. 
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by the Representative of that name on the Subcommittee on Bankruptcy 
and Reorganization of the Committee on the Judiciary of the House of 
Representatives. Mr. Chandler, while being most particular to disclaim 
the detailed authorship of the Bill, is a Congressman with experience in 
bankruptcy and credit matters who understands and favors the purposes 
of the Bill. He has been keeping in touch with the Conference and has 
made various suggestions of procedure with reference to the promotion of 
the Bill as well as with reference to matters of substantive content. A 
revision of the Bill to be introduced into the 75th Congress is at present 
awaiting a revision of the corporate reorganization sections. The Securi- 
ties and Exchange Commission has recognized the Conference as a body 
with whom it may cooperate in procuring a revision of the corporate 
reorganization sections designed to minimize abuses of power on the part 
of committees representing security holders, and further to formulate 
additional proposals growing out of the Commission’s investigation of 
reorganizations.*° 

The number of points covered by amendments in the Chandler Bill 
precludes anything approaching a complete discussion. They cannot be 
precisely enumerated because of the inevitable questions of casuistry 
involved in determining units. By any count, the number is up in the 
hundreds. Consequently, this discussion will encompass only a few of the 
more important of those amendments with which the writer has been 
particularly concerned. Without passing any judgment concerning the 
relative importance of most of the amendments primarily promoted by 
other conferees, it may be remarked in passing that some such provisions 
are of the greatest importance. The corporate reorganization and indi- 
vidual extension sections of the law have been much more clearly stated 
and better coordinated with the composition provisions." The further 
revision to which the corporate reorganization provisions are being sub- 
jected will unquestionably tend to protect the individual investor from 
exploitation by reorganization committees. Much nebulosity has been 
dissipated by a restatement of the partnership section.” The list could be 


4° At present writing it is uncertain how much resistance the Commission’s proposals will 
encounter within the Conference or how much additional time will be required to formulate 
the needed provisions. The opinion may be ventured that preponderant opinion within the 
Conference will support the recommendations of the Commission. A joint product should im- 
prove the political chances of the entire Bill. See p. 402 infra. Whether considerations of 
time or other unforeseen developments will lead to a severance of the corporate reorganization 
proposals remains to be seen. 

# Sec. 12. And see note 49 infra. 


# Sec. 5. The partnership has been treated consistently as distinct from its members, 
thus following the line of thought suggested by that in Liberty Nat’l Bank of Roanoke v. Bear, 
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lengthened, but not without departing from a resolution to concentrate 
upon a manageable portion of the field. 


CHANGES AFFECTING DEBTOR’S INTERESTS 


On the whole it is apparent that, while the Conference tends to repre- 
sent creditor interests, it is by no means a group seeking narrow ends in 
conflict with the public interest. The protection and relief afforded to the 
honest debtor is to be in no way impaired. On the contrary the debtor 
is to be newly protected in such matters as failure to obtain a discharge 
due to the neglect of his attorney to make timely application.** This is 
achieved by the very simple device of dispensing with the necessity of a 
separate application for a discharge, the adjudication being permitted to 
serve that function.** Provisions making contingent claims provable and 
hence dischargeable can have only favorable effects on debtors’ interests. 
Amendments to this effect, favored and promoted by members of the 
Conference,** have already been enacted with particular reference to 
executory contracts and future rent.“ The present Bill improves the form 
and the generality of those provisions, rounding out the expression of 
statutory policy to relieve the debtor of all his existing entanglements and 
to broaden the field of equitable distribution as far as possible.‘?7 At 
present the Conference has under consideration a proposal to make all 
tort claims provable. Claims against the after-acquired property of bank- 
rupt corporations are manifestly illusory and there is no justification for 
not permitting all tort creditors to prove against corporate bankrupts. 
A 1934 amendment authorizing proof of judgments on actions for negli- 


276 U.S. 215 (1928); and rejecting that in Francis v. McNeal, 228 U.S. 695 (1913). Provision 
is made for a petition by one partner “‘on behalf of’’ the firm. Such a petition must allege in- 
solvency. This in substance, though not in form, provides for involuntary bankruptcy of the 
firm at the suit of less than a majority of the members, insolvency being the only statutory 
condition precedent to bankruptcy (i.e., the only act of bankruptcy). This supplies the 
need left by Meek v. Centre County Banking Co., 268 U.S. 426 (1925) when it knocked out 
G. O. no. 8. 


43 Twenty-three per cent of non-corporate bankrupts failed to apply for a discharge in the 
30 months ending Mar. 1, 1929. See Thacher & Garrison, of. cit. supra note 6, at 204. 

44 By amendment to § 14(a). 

4s See McLaughlin, op. cit. supra note 30, at 590. Conferees Hunt, Adair and Weinstein 
have also contributed to the expansion of § 63(a) relating to provable claims. 

# Bankruptcy Act §§ 77B(b) 10, 63(a) 7, Act of June 7, 1934, c. 424, §§ 1, 4, 48 Stat. ors, 
923. 

47 Sec. 63(a) in the Bill at present includes nine clauses and two provisos. The new matter 
includes a general clause expressly authorizing the proof of contingent contractual liabilities. 


Following ancient practice the courts will not apply this provision where impracticable to 
value the claim. See McLaughlin, loc. cit. supra note 45. 
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gence instituted prior to the bankruptcy“ introduced indefensible dis- 
tinctions. There is no reason why the victim of an intentional tort should 
stand worse than the victim of negligence and there is no point in requir- 
ing a race of diligence between the tort claimant and the bankrupt to see 
who can file his papers first. These considerations suggest the incorpora- 
tion of a broad provision for the proof of all tort claims, a further boon to 
the debtor. 

No drastic changes are made in the provisions designed to protect credi- 
tors against fraudulent debtors.‘ Although fraud is doubtless still too 
prevalent, the statutory amendments made in 1926%° did not leave much 
to be done along the conservative lines favored by the Conference. It was 
not only desired to avoid the mixed blessings of additional administrative 
personnel. Provisions for adequate judicial control through the medium 
of suspended or conditional discharges* would be likely to encounter 
political opposition which might better be encountered at a later date 
after persuading Congress to achieve the unquestionable advance marked 
by the Chandler Bill in its disposition of other problems. Of course, the 
battle against fraud must ever be fought in the field by credit men, better 
business bureaus, bar associations and the like. 

To a very minor extent, the title of the trustee has been extended at the 
expense of the debtor, but this only applies to debtors acquiring property 
by inheritance or survivorship during the bankruptcy proceedings.” 
Property acquired in such a manner stands on a very different basis from 
the bankrupt’s subsequent earnings. It is in the nature of a windfall hav- 
ing no relation to his normal budget. It seems unnecessary to the pro- 
tection of the honest but unfortunate debtor to allow the spendthrift to 
obtain immunity in bankruptcy while his wealthy ancestor is on the death 


4 The Act of June 7, 1934 inserting § 63(a) 64. 


49 Sec. 12, I is a combination of present §§ 12 and 74. Its careful spelling out of procedure 
for proposing, examining and approving arrangements involving either secured or unsecured 
creditors or both should have the incidental effect of reducing the attractiveness of composi- 
tions as a means for achieving immunity without adequate investigation. Attempt is made to 
deal with the fraudulent ‘‘no asset”’ case, in a new paragraph, 14(d), which makes it the duty 
of the United States Attorney, when requested by the court (which means usually the referee 
as a practical matter) to investigate and to oppose the discharge, if satisfied that probable 
grounds exist. The weakness here lies in the fact that nothing may happen in many fraudulent 
cases to arouse the referee’s suspicion or the District Attorney’s energy. Sec. 14(d) falls short 
of the Thacher-Garrison proposals, which were designed to provide a thorough examination in 
all cases. By amendment to § 14(b) 5 the benefit of a composition is put on a par with a dis- 
charge in that either operates as a ground for objection to another discharge or composition 
within 6 years. A few technical points have been covered concerning crimes in § 29. 


5° 44 Stat. 662. s* See Thacher & Garrison, op. cit. supra note 6, at 99-103. 
# Sec. 70(a) 7-9. 
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bed. There is no reason why tenancies by the entirety, founded on the 
obsolete conception of the unity of the spouses,** should make a bank- 
rupt’s interest inaccessible, if he acquires the whole property upon the 
death of his spouse during the proceedings. Justice would suggest the 
more radical step of providing that bankruptcy should require the sever- 
ance of such a tenancy, but the Bill stops with the much less substantial 
change above described. A few changes of this sort, where the debtor’s 
interest is weighed in the balance and found wanting, constitute, in the 
aggregate, such a small portion of the subject matter of the Bill and con- 
stitute such a negligible modification of the extraordinary leniency shown 
debtors by the combination of the bankruptcy law and the exemption 
laws in those regions most controlled by debtor psychology, that unrea- 
sonable political opposition is scarcely to be expected on that account. 
If such opposition were encountered, these provisions could readily be 
dropped from the Bill without substantially impairing its usefulness. 


EQUITABLE DISTRIBUTION—THE TRUSTEE’S TITLE 


We come, then, to concentrate our attention upon portions of the sub- 
stantive law of bankruptcy directed to the adjustment of the rights of 
creditors between one another and having no direct relation to conflict 
between creditor and debtor interests. Performing the function of doing 


equity between creditors is primarily a problem of collecting assets. It is 
comparatively easy to make an equitable distribution of whatever the 
trustee has to distribute.‘ Valid transfers by the bankrupt must be re- 
spected, as well those creating liens as those passing title. Thus, for a very 
crude first approximation, the trustee may be regarded as stepping into 
the debtor’s shoes. In some instances, due to the technicalities of prop- 
erty law, such as the above mentioned tenancy by the entirety, which 
exists in some states, the trustee cannot become fully the assignee of all 
the debtor’s rights. Most of these limitations upon the trustee’s title, 
however, will operate only occasionally and are of relatively trivial im- 
portance. The only substantial unnecessary limitation upon the trustee’s 
successorship is found in the recognition of state exemption laws, already 
sufficiently discussed. 

The trustee’s title is in an unsatisfactory state, however, with reference 


53 See Note, Tenancy by the Entirety and the New York Transfer Tax, 29 Harv. L. Rev. 
201 (1915). 

54 Showings of dividends to creditors by adjustment bureaus administering insolvents’ 
estates greatly exceeding dividends in bankruptcy are to be explained chiefly by the fact that 
only the tough cases reach the bankruptcy courts. Anybody can sell marketable assets and 
pass out checks. 
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to the time when it accrues. The Act of 1898 states that he gets title as 
of the adjudication,* but makes no express provision for the general pro- 
tection of the bankrupt estate in the interim® between the petition and 
the adjudication. This gap has necessarily been supplied by the courts, 
but in an unsystematic manner, which at times seems almost disingenu- 
ous. The Supreme Court in Mueller v. Nugent’ declared that “a petition 
in bankruptcy is a caveat to all the world, and in effect an attachment and 
injunction.” This statement may seem on its face to be a potent source 
of litigation. Any suspicion to this effect is not diminished by the fact that 
it has been cited over thirty times by the Supreme Court and more than 
three hundred times by the lower federal courts.5* Few, if any, bank- 
ruptcy cases have been cited as frequently, and indeed there cannot be 
many Twentieth Century cases in any field which have been more fre- 
quently so noticed. The above quoted dictum has been the life of the entire 
party. It has been entertained in almost every conceivable way, being 
applied according to its face value or distinguished as convenience or 
common sense dictates. Mr. Justice Holmes said the statement “must be 
taken with reference to the facts before the court and not as applicable to 
all intents and purposes.” He cited with approval’? a passage where 


Sanborn, J., referred to “later decisions of the Supreme Court adjudging 
that this statement applies only to parties who have no substantial claim 
of a lien upon or a title to the property of the bankrupt, and that, against 


those who have such claims... . when the petition .... is filed,.... 
its filing is neither a caveat or an attachment and that it creates no lien. 

... Circuit Judge Ward, upholding a decision in favor of a bank 
veation a check of the bankrupt between the petition and the adjudica- 
tion, said, ‘‘whatever else the remark may mean, it cannot mean, in con- 
tradiction to the express provision of the Act, that the title of the bank- 
rupt shall vest in the trustee as of the time of filing of the petition.” 
However, even this apparently safe statement is far from the truth, for it 


ss Sec. 70(a), introductory clause. 


6 Thus, while § 60 specifically defines a preference to include a transfer during this interval, 
there is no such provision with reference to fraudulent conveyances or liens by legal proceed- 
ings. 

$7 184 U.S. 1, 14 (1902). 

s8 Thirty-two Supreme Court decisions are given down to and including the November 1936 
issue of Shepard’s Citations. (One of them, 225 U.S. 625, should be 225 U.S. 695.) 313 cita- 
tions to the various series of the Federal Report System appear. 

59 Jones v. Springer, 226 U.S. 148, 155 (1912). 

6° In re Rathman, 183 Fed. 913, 924-25 (C.C.A. 8th 1910). 

& Jn re Zotti, 186 Fed. 84, 86 (C.C.A. 2d 1911). 
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is stated that “broadly speaking the adjudication when made relates back 
to the commencement of bankruptcy proceedings.”* The fact is that the 
theory of a date of cleavage as of which the assets and liabilities of the 
estate are adjusted is almost indispensable to the conduct of bankruptcy 
administration. The Bankruptcy Act of 1898 is clearly constructed with 
primary reference to the filing of the petition as the date of cleavage. As 
we have seen, the failure to prohibit transactions detrimental to the estate 
after the petition suggests the assumption that the property is in custodia 
legis, at least “for certain purposes,” after the petition. Furthermore, 
claims are made provable or not depending upon their existence in some 
form at the date of the petition.** Apart from unimportant exceptions 
proposed by the Chandler Bill the bankrupt has unqualified title to the 
property he acquires after the date of the petition. Upon the whole, it 
seems fair to say that, whatever this much discussed dictum may mean, 
the Bankruptcy Act of 1898 really means precisely that “‘the title of the 
bankrupt shall vest in the trustee at the time of the petition,” “in con- 
tradiction to the express provision’’ found in one clause of the Act.% 

The only trouble with this theory is that it discloses a very serious gap 
in the Act of 1898 in that there is no reference to transactions to be pro- 
tected after the date of the petition. The simplest solution is to give the 
trustee title from the petition and expressly provide for the type of sub- 
sequent transactions to be protected. The Chandler Bill endeavors to give 
the courts such a clear statutory basis (in lieu of a crazy quilt of contra- 
dictory judicial statements) with which to continue to work out a rea- 
sonable system for balancing the conflicting interests during the term 
between the commencement of the proceedings and the commencement 
of the actual administration when the receiver or trustee moves to reduce 
the assets to his possession. The present draft of the Bill® is probably 
inadequate to protect parties not technically bona fide purchasers who 
deal with the bankrupt in the ordinary course of business during this in- 
terval without impairing the estate. There is some question whether it 
is flexible enough to provide for such matters as state court action to 
liquidate perishable property taken without notice of the bankruptcy 

® Per curiam, Citizens’ Union National Bank v. Johnson, 286 Fed. 527, 528 (C.C.A. 6th 
1923). 

*: For modifications of the theory with reference to contingent claims and assets see pp. 
379, 380 supra. 

64 Sec. 70(a) introductory clause. 5 Sec. 70(d). 

Such as banks honoring the bankrupt’s checks. Jn re Zotti, 186 Fed. 84 (C.C.A. 2d 
1911); Citizens’ Union Nat’ Bank v. Johnson, 286 Fed. 527 (C.C.A. 6th 1923); Jn re Retail 
Stores Delivery Corp., 11 F. Supp. 658 (N.Y. 1935). 
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proceedings. These questions will be presented to the Conference shortly. 
Dealings with the bankrupt prior to the adjudication involve a policy 
against intimidating those who transact business with a person against 
whom a petition has been erroneously filed. This consideration is missing 
in the interval between the adjudication and the qualification and action 
of the trustee, but a codification of existing law would provide a limited 
degree of protection in some cases even during the later interval. 

The approximation of identifying the trustee’s rights with those of a 
general successor to a bankrupt is most inaccurate, however, because it 
neglects the extremely important topic of voidable transactions. As Web- 
ster said, the threat of having securities invalidated is a strong influence 
restricting the extension of unsound credit based on promises of prefer- 
ences. Such threats, however, cannot operate efficiently in terrorem only. 
Actual avoidance must frequently take place in order that this influence 
may be maintained. Furthermore, the setting aside of inequitable ad- 
vantages is, itself, of the very essence of equitable distribution. 

Voidable transactions consist chiefly of fraudulent conveyances, prefer- 
ences, and liens obtained by legal proceedings.* 


FRAUDULENT CONVEYANCES 


Fraudulent conveyances have, on the whole, been fairly amenable to 
attack under the existing law. Such conveyances are so manifestly in the 
teeth of a bankruptcy law that the courts would avoid them under any 
statute that left a way open for such action. Nevertheless, there is room 
for improvement. The present fraudulent conveyance provisions consist 
in substance merely of a skeletonized federal statute of Elizabeth plus a 
broad authorization to the trustee to avail himself of remedies under state 
law. The state laws have generally served pretty well. The most serious 
obstacles to recovering fraudulent conveyances relate to discovery and 
like matters of evidence. Nevertheless, there is no reason why, in the 
process of revising the Bankruptcy Act, steps should not be taken to 
develop the fraudulent conveyance provisions so as to achieve a better 
correlation with the rest of the Statute and so as to take advantage of the 
best thought of the time concerning the substantive law. Accordingly the 
proposed revision deals expressly with time limitations upon attack by 
the trustee in bankruptcy on fraudulent conveyances, with particular 
reference to the application of recording acts in this connection, thus 
developing with reference to fraudulent conveyances a subject matter 

$7 Jones v. Springer, 226 U.S. 148 (1912). 


$8 Liens obtained by legal proceedings, although an important topic, is not separately de- 
veloped in this article. See, however, pp. 389-91 infra. 
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developed in the Act of 1898 only with reference to preferences and then 
inadequately developed, as we shall see. For the purposes of claiming 
the benefits of recording acts the trustee is in effect given the status of a 
bona fide purchaser.®® Where the trustee elects to rely upon state law he 
may still obtain the benefit of state statutes of limitation, which in most 
cases greatly exceed the brief period of four months during which the 
federal law insists upon the defeasibility of such transactions. The trustee 
in bankruptcy may, however, occasionally elect to rely upon the federal 
law for reasons to be mentioned later. 

From the point of view of new language, one of the most radical inno- 
vations of the Bill is the interweaving into the federal law of the substance 
of the Uniform Fraudulent Conveyance Act.”° Moreover this proposal, 
while involving no drastic practical readjustments, has theoretical signifi- 
cance of considerable importance. A theory has been fashionable among 
bankruptcy practitioners that the defeasibility of a conveyance alleged 
to be fraudulent is solely a question of state law. It is abundantly clear 
on principle, however, that the Constitution, in giving Congress the power 
to establish uniform laws on the subject of bankruptcies,” is giving 
Congress power to pass a uniform law on the subject of the equitable 
distribution of an insolvent’s assets. Prior to 1787 the distribution aspect of 
bankruptcy was prominent,” and that aspect has been an integral part of 
all bankruptcy legislation.” Doing equity without determining the con- 
ditions upon which the trustee may collect the assets which the bankrupt 
is attempting to dissipate involves a fatuity and a frustration quite un- 
necessary under the Constitution and under the Act of 1898. Paragraph 
67 (e) of the latter clearly provides first for a federal law of fraudulent 
conveyances and then proceeds to give the trustee the additional right 
to take advantage of state laws directed towards a similar end. The first 
sentence invalidates transfers “with the intent .... (on the part of the 
debtor) to hinder, delay or defraud his creditors.” The quoted words 
(sometimes transposed in order) occur repeatedly in the statute of 13 
Eliz. c. 5 (1570) and the identical words have been repeated in judicial 
decisions and have been widely enacted in statutes in this country. The 
statute of 13 Eliz., having been in force prior to the colonization of this 
country, was clearly eligible to become what we Americans, with a flair 
% In §§ 60(a), 67(d) 5; and see §§ 3(b), 70(c). 

Sec. 67(d) ™ U.S. Const., Art. I, § 8, cl. 4. 


™ See Williston, Cases on Bankruptcy 1-6 (2d ed. 1915). This truth is of world wide 
application. 


3 See Travers, Faillite et Institutions Analogues 13 (1935); McLaughlin, Book Review, 
50 Harv. L. Rev. 379, 380 (1936). 
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for Irish bulls, are accustomed to call “a common law statute.” Not only 
was it accepted without question as such in matter of substance, but the 
innumerable repetitions of the same linguistic formula also invested it 
with the magic properties which we lawyers, as Medicine Men, attribute 
to “words of art.” In short, when Congress refers to conveyances with 
“intent to hinder, delay and defraud creditors,” it is using a phrase which 
is unquestionably to be interpreted with reference to legal learning. Legal 
learning in this instance points unequivocally to the statute of Elizabeth 
and to the generally prevailing concepts of justice that have been devel- 
oped thereunder. The first sentence of section 67 (e) is thus clearly a 
declaration that the accepted general jurisprudence of fraudulent con- 
veyance shall be available to the trustee. This is not a legal proposition 
based upon such debatable foundations as the doctrine of Swift v. Tyson,” 
that federal judges are free to enforce their own ideas of what the judge- 
made law ought to be where state law seems to them incorrect in matters 
of general commercial concern. The proposition is simply that when 
Congress, in the exercise of a power clearly and expressly conferred upon 
it by the Constitution, passes a statute in words that have received a 
generally accepted meaning as a matter of legal learning tracing back to 
the common inheritance of all American lawyers, such words shall be 
interpreted as having a meaning uniform throughout the United States 
based upon such learning and upon the general development of American 
judge-made law pursuant to that tradition. The Supreme Court flatly 
decided under the Bankruptcy Act of 1867 that the provisions of that 
statute would control over a minority rule of fraudulent conveyances in 
force in the state where a transfer took place.’> Strangely enough, the 
question does not appear to have been litigated in any reported cases 
arising under the Act of 1898. Not only have bankruptcy lawyers been 
predominantly lawyers of local training, but federal judges have naturally 
been recruited from the bars in the localities in which they sit. It is no 
reflection upon the learning of these judges that they have submitted to 
the decisions of questions under 67 (e) primarily with reference to local 
cases. In a great majority of instances, of course, the difficult questions 
of fraudulent conveyance trials are questions of fact. In many more cases 
the trustee has relied upon state law anyway. In most of the remaining 
cases differences between the local law and the general law, if perceptible, 
were not material. 

The concessions just made should not lead to the conclusion that 
changes made in the Chandler Bill are gratuitous and pointless interfer- 


7416 Pet. (U.S.) 1 (1842). 7s Warren v. Moody, /122 U.S. 132 (1887). 
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ences with existing practice. An examination of the application of the 
Uniform Fraudulent Conveyance Act up to and including the year 1932, 
which attempted to be an exhaustive examination of cases, definitely 
indicated that that Act was operating beneficially.” The bar of some 
states had been surprisingly slow to recognize the fact of the enactment 
of the Statute. Substantially no other blemishes appeared upon the rec- 
ord. Local variations both in the substantive law and in the procedure 
relating to fraudulent conveyances appear to have been chiefly due to 
accidental causes such as the type of facts presented in the leading cases 
in different jurisdictions and such as which side had the better lawyer. 
In any event, there was very little evidence of judges insisting on adhering 
to local peculiarities in defiance to the policy of uniformity declared in the 
Act.77 In some cases it was necessary for appellate courts to assist in the 
education of the chancellors.”* The Act met little resistance in jurisdic- 
tions where it substantially altered the law, probably because the pro- 
visions of the new law were recognized as being definitely sound in prin- 
ciple. While endeavoring to remove both procedural and substantive 
technicalities inuring to the benefit of the debtor who was unduly opti- 
mistic or generous at the expense of his creditors, the uniform law simul- 
taneously abrogates unduly zealous rules for the protection of the creditor 
which unnecessarily impair the security of transactions with “indebted 
persons.”?? The movement towards uniform legislation is so worthy in 
purpose and the obstacles encountered in procuring the enactment of such 
legislation are so serious that it is surprising that the federal power has 
so long been neglected as a means for promoting this end. The Advisory 
Committee on the Rules for Civil Procedure appointed by the Supreme 
Court of the United States has just approved a proposal to incorporate 
into the new federal rules the most important procedural reform embodied 
in the Uniform Fraudulent Conveyance Act.” Since the Uniform Fraudu- 


% McLaughlin, Application of the Uniform Fraudulent Conveyance Act, 46 Harv. L. Rev. 
404 (1933). 

17 Id. at 452. 78 Id. at 445, n. 208. 

7” Rules tracing back to Chancellor Kent and to days of comparatively restricted use of 
credit (see Reade v. Livingston, 3 Johns. Ch. (N.Y.) 481 (1818) ) introduced needless kinks 
into the law of several jurisdictions. See McLaughlin, of. cit. supra note 76, at 407-0. 

* The new provision expressly declares that ‘‘a fraudulent conveyance may be set aside 
without a separate or previous judgment establishing the plaintiff’s claim and without the 
issuance and return of execution or similar process.’’ The quoted language is that suggested 
by the writer for addition to the end of rule 63(c) concerning relief accorded by judgments. 
A letter from the Secretary to the Committee, under date of February 3, 1937, advises that the 


proposal was ordered inserted in the rule, the exact place for the insertion and its form being 
left to a sub-committee. 
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lent Conveyance Act represents a codification of the best learning and the 
best practice under the Statute of Elizabeth, the federal government 
might well enact such a law to govern in bankruptcy without reference to 
its adoption in the states. Now that the Uniform Act has been adopted 
in the entire industrial northeast from New Hampshire to Maryland with 
the exception of two of the smaller states,** and in an unbroken block of 
states from Michigan to Nevada and Arizona®™ with Tennessee thrown in 
for good measure,** and now that its practicality has been affirmatively 
demonstrated by satisfactory operation covering a period of nearly two 
decades in several states,*4 the virtue of the proposal is enhanced. Pro- 
moting sound principles of substantive law of fraudulent conveyance, 
while at the same time promoting uniform state legislation, seems an end 
justifying far more effort than is involved in the inclusion of the substance 
of the Uniform Act in the Chandler Bill. It is doubtful if there are any 
articulate interests that will oppose this aspect of the proposed revision. 


PREFERENCES 


The Bankruptcy Act of 1898 includes a fairly comprehensive attempt 
at definition,*s accompanied by an express paragraph providing for the 
avoidance of preferences. These provisions specifically cover the period 
between the petition and the adjudication in a manner that is no longer 
necessary in view of the systematic manner in which this point is covered 
by the provisions of the Chandler Bill relating to the title of the trustee. 
The preference provisions were twice improved and strengthened by 
amendment, once in 1903°’ and again in 1910.** This branch of the law 
has suffered, however, from causes other than failure of the legislature to 
direct its attention to the general subject matter. Basic defects of form 
in the Act of 1898 remain to cause trouble. Exasperating problems arise 
out of the defective correlation between the preference provisions and the 
provisions relating to acts of bankruptcy," voidable liens,” and the title 
of the trustee. An amendment in 1910 intimately related to the subject 


&« New Hampshire, Massachusetts, New York, New Jersey, Pennsylvania, Delaware and 
Maryland have the Act. 

* Michigan, Wisconsin, Minnesota, South Dakota, Wyoming, Colorado, Utah, Nevada and 
Arizona. 

83 Citations of the statutes are collected in McLaughlin, of. cit. supra note 76, at 404, 0. 1. 

8s The Act goes back to 1919 in Arizona, Delaware, Michigan, New Hampshire, New Jersey, 
South Dakota, Tennessee and Wisconsin. 

8s Sec. 60(a). 87 32 Stat. 799 (1903); 11 U.S.C.A. § 96 (1927). 89 Sec. 3(a), (b). 

% Sec. 60(b). 88 36 Stat. 842 (1910); 11 U.S.C.A. § 96 (1927). 9 Sec. 67(c), (f). 

* Sec. 70(a), (e); § 47(a) 2. 
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matter of preference, incorporated into § 47 of the Act (which relates in 
general to the duties of the trustee) provisions affecting his status with 
reference to voidable transactions which properly belonged in an alto- 
gether different part of the Act.” The purpose of this amendment is more 
efiectively achieved by several passages in the Chandler Bill. It is 
mentioned here only for the purpose of illustrating how the bankruptcy 
law in general and the law of preference in particular has suffered from 
repair services undertaken by people not intimately acquainted with the 
articulation or with the operation of the bankruptcy machine. An absurd 
climax to the history of dislocated amendment took place in 1926, when, 
in an attempt to provide against secret transfers too many of which had 
been achieving immunity in bankruptcy, an amendment to the recording 
provisions was inserted in the definition of a preference.** Other para- 
graphs of the law specifically covered the matter of recording with refer- 
ence both to acts of bankruptcy and voidable preferences,” so the 
attempted amendment was altogether abortive. It served only to add to 
the confusion which was apparently already sufficient to throw the Con- 
gress for a total loss. The effectiveness of the law of preference had from 
the first been materially impaired by strict construction on the part of the 
Supreme Court in favor of creditors claiming specific securities, whose 
interest was naturally adverse to that of the bankrupt estate. 

Matters of form and of substance are in some degree interwoven, but 
an attempt may be made to clear the ground by first describing some of 
the necessary changes in form. One serious cause of confusion particularly 
troublesome to the student or to the general practitioner who must try 
a preference case is connected with the fact that a preference is defined 
not only in terms of a transfer by the debtor, but also in terms of a judg- 
ment against him. This raises difficulties of two distinct kinds. In the 
first place the Act does not mean what it says. It was apparently drawn 
up by a draftsman who came from a jurisdiction where judgments auto- 
matically constitute liens. In the great majority of jurisdictions some- 
thing further than the docketing of a judgment is required to affix a lien 
upon personalty,* although it is more common to have a judgment con- 
stitute a lien on all the defendant’s real estate located in the county where 


# Sec. 70. 
%3 See note 69 supra. 95 Sec. 3(b). 
% 44 Stat. 666 (1926); 11 U.S.C.A. § 96 (1936). 9% Sec. 60(b). 


% This criticism applies in greater or less degree to the Supreme Court cases in all the 
following notes: 114, 119-22, 136-38, 140. 


* See Hanna, Cases on Creditors Rights 10 (1935). 
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the judgment is docketed. It is clear settled law that a judgment which 
does not give rise to a lien is not a preference.” 

The second kind of difficulty arises from the fact that the subject mat- 
ter of liens obtained by legal proceedings is more specifically treated in 
another section of the Act relating to liens.*°° The most important requi- 
site differentiating a preference by way of transfer from a lien obtained 
by legal proceedings is the requisite of reasonable cause, on the part of 
the beneficiary, to believe that a preference is being effected. This, in 
most instances, turns upon the question whether the transferee or bene- 
ficiary has notice of facts which would give rise to a reasonable inference 
of insolvency."* In the absence of such notice, a preferential transfer is 
indefeasible. The requirement of reasonable cause to believe, however, 
is altogether dispensed with under the Act of 1898 in specifying the con- 
ditions upon which a lien obtained by legal proceedings is voidable.’” 
This difference is reasserted in the Chandler Bill.*°? To a considerable 
extent it can be justified by considerations relating to common business 
understanding. Reopening closed transactions is not an economical proc- 
ess, and so the more completely a transaction is closed the more restricted 
the circumstances under which it should be reopened. Payment or satis- 
faction of a debt is more completely a closed transaction than the creation 
of a lien, which, while giving rise to a vested property interest, also con- 
tains an executory element in that it looks toward the future satisfaction 
of a debt secured. Pursuing the idea that there is a very definite difference 
between the character of a payment or satisfaction on the one hand and 
a security transaction on the other, the writer, at one time, endeavored to 
persuade the National Bankruptcy Conference to strengthen the law of 
preference by eliminating the requirement of reasonable cause to believe 
from all security transactions. The Conference rejected the proposal. 
That action is probably not to be fairly interpreted as simply a conserva- 
tive resistance to a change for which the way had not been prepared by 
sufficient propaganda. It probably expressed judgment or instinct to the 
effect that a lien obtained without the debtor’s consent involves in most 
or many cases a contentious element absent in consensual transactions, an 
element which tends to remove it one step farther from a closed transac- 
tion. In any event, liens by legal proceedings constitute, both under the 

9° Metcalf v. Barker, 187 U.S. 165 (1902). 100 Sec. 67(f). 


tot To comply literally with the law, it would seem necessary that he have reason to antici- 
pate that bankruptcy would ensue within four months, as that brief period of limitation is one 
of the basic elements of the preference. No trouble has been caused by a stultifying decision 
of such unimaginative literalism. 


102 Sec. 67(f). 103 Sec. 67(a). 
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Act of 1898 and under the Chandler Bill, a type of transaction distinct 
from transfers by the bankrupt and subject to avoidance under less re- 
stricted conditions. The Bill proposes an important simplification of the 
existing law by referring solely to transfers in its section relating to 
preferences’** and leaving the law of voidable liens by legal proceedings 
to another section long devoted to that topic."*® This change has been 
accompanied by the elimination of a confusing reference in the specifica- 
tion of acts of bankruptcy to “preference through legal proceedings.’*™ 
A simple statement concerning liens obtained through legal proceedings 
has been substituted with advantage.'*” 

The Bill has usually followed the practice of codifying judicial declara- 
tions concerning the meaning of the Act of 1898 that depart from the 
letter of that Act. The inclusion in the definition of a preference of a 
requirement that the transfer enable the transferee ‘“‘to obtain a greater 
percentage of his debt” than other creditors is misleading. It suggests 
that it would not be preferential for an insolvent debtor to pay twenty- 
five per cent of a single debt without making a proportional payment upon 
other debts, if he were in a position to pay an equal or greater percentage 
to all other creditors. The law is'®* and, by the better view, always has 
been'®® that such a payment is preferential for the obvious practical reason 
that the transferee simply credits the payment on account and, unless the 
transaction is in some way opened up, he comes into bankruptcy and 
proves for the balance along with other creditors and thus obtains a 
preferential advantage over them to the extent of practically the whole 
payment." Preliminary drafts of the Conference proposals included an 
express codification of the better rule. The Conference was readily per- 
suaded to do this while the substance of the law was open to doubt by 
reason of conflicting lower court decisions." A recent Supreme Court 
decision, clearly declaring that the Bankruptcy Act does not mean what 
it would appear to the casual reader to say,’ has been, unfortunately, 


104 Sec. 60. 105 Sec. 67. 306 Sec. 3(a) 3 of the Act of 1898. 

'°7 Sec. 3(a) 3 of the Bill is a consolidation of the third and fourth acts of bankruptcy. 

8 Palmer Clay Products Co. v. Brown, 297 U.S. 227 (1936). 

9 See McLaughlin, of. cit. supra note 30, at 381. 

"N° His exact advantage would be determined by subtracting from the payment the share 


of it coming to him if the payment be restored and distributed ratably among all creditors 
having provable claims. 


™ See 4 Remington, Bankruptcy 589-91, 597-604 (3d ed. 1923). Commerce-Guardian, etc. 
Bank v. Devlin, 6 F. (2d) 518, 519 (C.C.A. 6th 1925); Eyges v. Boylston Nat’l Bank, 294 
Fed. 286, 288 (D.C. Mass. 1923). 


™ See note 108 supra. 
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taken by the Conference as sufficient reason for refusing to depart from 
the existing statutory language on this point. This action of the Confer- 
ence is nevertheless intelligible because a more or less cumbersome cir- 
cumlocution seemed necessary to avoid the present language." 

In Martin v. Commercial National Bank" an old chattel mortgage was 
recorded the day before bankruptcy, the mortgagee then having knowl- 
edge of the debtor’s insolvency. Unrecorded chattel mortgages were void 
against liens obtained prior to record."* Since the property apparently 
remained in the bankrupt’s possession it came “into the custody of the 
bankruptcy court” so as to give the trustee the status of one “holding a 
lien obtained by legal or equitable proceedings,” under the Bankruptcy 
Act."° The Bankruptcy Act, after defining a preference in terms of a 
transfer made within a period of four months before bankruptcy, goes on 
to provide that “such period of four months shall not expire until four 
months after the date of the recording ....if....such recording .... 
is required... .”™? It further provides that the elements of a voidable 
preference such as insolvency and “reasonable cause to believe” that a 
preference is being effected shall be tested upon the date of recording, 
if recording is required.™* 

The intention to defeat transfers such as that in the Martin case seems 
clear. The recording act protects lienholders. The trustee is a lienholder. 
The validity of the transfer is to be tested as of the date of the recording, 
not of the transfer. Secret liens first made public during insolvency and 
with notice thereof are to be vulnerable for a period of four months. Un- 
fortunately, a technical flaw appears. The recording act does not protect 
lienholders who become such the day after the recording, and although it 
may be urged that the Bankruptcy Act discloses a clear intention to let 
the trustee reach back for four months under the circumstances, it does 
not say so in so many words. Accordingly, the Court held that recording 
was not required to defeat the claim of a subsequent lienholder such as the 
trustee. Even on the most literal basis it would seem admissible to urge 
that, since a day’s further delay in recording would have permitted 
the trustee to prevail, recording certainly was most emphatically re- 
quired as to him. Since, however, the Supreme Court has consistently 


3 The circumlocution is due to the fact that a payment by an insolvent to a creditor is not 
preferential if accompanied by payments of a like percentage to other creditors (an unusual 
informal adjustment), or if contemporaneous provision is made for insuring such a percentage 
to creditors, as by an assignment for the benefit of creditors. 

4 245 U.S. 513 (1918). 116 Sec. 47(a) 2. 18 See 60(b). 

5 Under Ga. Code 1910, § 3260. "7 Sec. 60(a). 
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evinced an inclination to favor the secured creditor by such strict con- 
structions the only remedy, if any, lies in legislation. As things stand the 
trustee is held to be altogether outside the protection of the recording 
acts in the great majority of cases of tardy recording before bankruptcy. 
Indeed, the Supreme Court has gone further and, altogether unneces- 
sarily it would seem, recognized fictions of relation back under state law 
whereby a tardy perfection of a transfer validates it as of an earlier date 
such as the date of the execution of the instrument of transfer."* All 
decisions to such effect are intended to encounter as flat a contradiction in 
the Chandler Bill as statutory English permits. 

How great a step to take with particular reference to the status of the 
trustee has been the subject of repeated and extensive debate in the Con- 
ference. The Chandler Bill has not embraced the solution perhaps most 
obviously suggested by the Martin case—to give the trustee the status 
of the holder of a lien antedating bankruptcy by four months. That 
would give him an undesirable seniority over bona fide transferees. The 
solution proposed is a simple declaration that, for the purpose of avoiding 
preferences, a “transfer shall be deemed to have been made at the time 
when it became so far perfected that no bona fide purchaser from the 
debtor and no creditor could thereafter have acquired any rights in the 
property so transferred superior to the rights of the transferee.” It will 
be observed that by giving the trustee the status of a bona fide purchaser 
he is brought within the protection of the common real estate recording 
acts, thus reversing not only the Martin case and like cases’® but the 
leading case of Carey v. Donohue, which arose on a Georgia real estate 
statute. Furthermore the phrasing is not limited to secret liens within 
the recording acts. It is broad enough to cover analogous cases such as 
those were a judge-made “equitable lien” is invoked to save secret trans- 
fers invalid for failure to take the steps essential to a valid transfer at 
common law.” Although the decision to give the trustee the status of 
a bona fide purchaser is a more radical one than was proposed in the orig- 
inal draft of this section of the Chandler Bill propounded in 1927, the 


«9 Thompson v. Fairbanks, 196 U.S. 516 (1905); Humphrey v. Tatman, 198 U.S. 91 (1905). 


™ Bailey v. Baker Ice Machine Co., 239 U.S. 268 (1915), taken with the two cases named 
in the text, completes the trio of leading cases. A conditional vendor there prevailed. 


*t 240 U.S. 430 (1916). 
™ Sexton v. Kessler & Co., Ltd., 225 U.S. 90, 97 (1912); Hurley v. Atchison, etc. Ry., 213 


U.S. 126 (1909); In re Heyward-Williams Co., 284 Fed. 983, 987 (D.C. Ga. 1922); Mass. 
Trust Co. v. Macpherson, 1 F, (2d) 769 (C.C.A. rst 1924). 


*3 See McLaughlin, of. cit. supra note 30, at 377. 





394 THE UNIVERSITY OF CHICAGO LAW REVIEW 


step is less drastic than that apparently approved in principle by Con- 
gress in passing the abortive amendment of 1926 with reference to prefer- 
ences.4 If the transfers were not to become indefeasible by lapse of time 
in cases where recording was merely permitted by loose local practice in 
recorders’ offices, transactions might have been amenable to attack by 
the trustee during an indefinite period, even when such transactions were 
not amenable to attack by bona fide purchasers because not required to 
be recorded in order to have validity against such purchasers. The new 
proposal, thus, in effect substitutes a clear-cut test of when an instrument 
is required to be recorded for the nebulous test of permission to record, 
which would have had an uncertain operation in many states and which 
would have more grievously failed to have a uniform operation through- 
out the United States. The Chandler Bill, while following the established 
system under the Act of 1898 in that the validity of an alleged preference 
frequently involves reference to state statutes and hence has no uniform 
operation in fact, still has the advantage of a clear-cut federal criterion 
with reference to which the operation of the state law may be tested. 

The Bill further has the strength and weakness of a single crisp revision 
covering a multitude of situations. The 1927 precursor of this paragraph 
contained, for instance, a separate paragraph upon the topic of floating 
liens.5 This paragraph, along with various other attempts to spell out 
particular situations, was eliminated in the Conference, pursuant to the 
general theory that the statement of one detail invites another and that 
bankruptcy laws should not undertake detailed codification concerning 
business transactions. The result is, to some extent, open to the objec- 
tion that existing business practices in certain lines may be seriously 
affected by the difficulty or the impossibility of providing by contract or 
conveyance for a lien upon after-acquired property which will be inde- 
feasible if bankruptcy ensues within four months after the acquisition of 
the property. Various considerations may be offered in mitigation of this 
objection. There is nothing in the Chandler Bill to require the abrogation 
of clearly established specific doctrines of the law such as the doctrine 
of accession which provides that title to the foal shall follow title to the 
dam.” Chattel mortgages upon cotton crops, which loom so large in the 
South, would seem to be generally within the scope of recording acts 
protecting the holder of a recorded instrument against all subsequent 
purchasers or lien claimants,’ and by the majority rule, a valid lien may 


4 See p. 389 supra. ™s McLaughlin, op. cit. supra note 30, at 379, 387. 
™ Bryan v. Weems, 29 Ala. 423 (1856). 
37 See 1 Williston, Sales 259 (2d ed. 1924). 
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so arise before the crop is planted.”* Even in Georgia, where prior plant- 
ing is required, exceptions have been and may be made to mould the state 
law in accordance with business convenience. Thus a statutory lien for 
fertilizer has there been held, in the absence of express provision, to be 
valid when the instrument is executed before planting, for the obvious 
reason that the main use for fertilizer arises at the time.”® It may further 
be remarked that the effect of bankruptcy upon security transactions may 
be easily exaggerated, since only a small percentage of insolvencies ac- 
tually lead to administration in the bankruptcy courts. 

A final suggestion concerning this point may be offered to the effect 
that, if the proposed law of preference should actually operate adversely 
to the public interest in any state, the defect may be readily cured by 
state legislation. The section relating to liens specifically states: 
the provisions of section 60 of this Act (the preference section) to the contrary not- 
withstanding, statutory liens in favor of employees, contractors, mechanics, landlords 
or other classes of persons . . . . created or recognized by the laws of the United States 
or of any state, may be valid against the trustee 
There is said to be some tendency for state legislatures to multiply statu- 
tory liens with a view to giving advantages to local creditors.'* If such 
practices increase, it may be necessary at some future time to restrict the 
generality of the foregoing language. At present the language stands as a 


codification of existing law which affords a safeguard against any unduly 
burdensome effects of section 60. The Conference has adopted the view 
that a distinction may fairly be made between statutory liens deliberate- 
ly adopted as the policy of a state and judge-made “equitable liens,’’** 
which fly in the teeth of the true principles of equality and equity em- 
bodied in the bankruptcy law. These last would seem to be most uncom- 
promisingly extinguished if the Chandler Bill is enacted. 


STOCKBROKER’S BANKRUPTCY 


One codification relating to a special type of business transactions has 
been embodied in the Bill. Skepticism concerning the value of the com- 
plicated supposed equities traced in stockbrokerage bankruptcy was ex- 

48 Williston, op. cit. supra note 127, collects authorities for the majority rule including cases 
from Alabama, Mississippi and both Carolinas. 


"9 Hardwick v. Burtz, 59 Ga. 773 (1877). Williston, op. cit. supra note 127, collects statu- 
tory limitations upon crop liens including Alabama, Arkansas, Georgia and South Carolina 
statutes to that effect, such as limiting their validity to crops grown or to be grown in the 
calendar year. 

"3° Sec. 67(b). 

'* This suggestion was raised in the Conference by a member from the far Northwest. 

3 See note 122 supra. 
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pressed by Judge Rose in 1923"*3 and echoed in a bankruptcy periodical 
two years later."34 Probably the first draft amendment designed to achieve 
the desired ends was formulated in 1927."*° The Chandler Bill has re- 
tained the essential idea of this proposal. The result of each of the leading 
Supreme Court cases in the field is to be reversed. Contrary to the rule 
of Richardson v. Shaw** a transfer of securities by an insolvent stock- 
broker to a customer may be preferential, because the customer is con- 
sidered a creditor within the meaning of the definition of a preference 
applicable to stockbrokerage bankruptcy. Contrary to Gorman v. Liitle- 
field"3’ and to Duel v. Hollins™§* shares of the stock of each corporation are 
not to be treated separately, but all of the securities involved in the 
stockbroker’s transactions with his customers are to constitute a single 
fund, except those actually allocated to or physically set aside for a par- 
ticular customer at the time of their receipt or acquisition, or at any 
subsequent time while the stockbroker was solvent. The 1927 proposal 
included a proviso giving priority to customers whose securities had been 
“wrongfully pledged, repledged or converted” “not because of any firm 
conviction as to its inherent soundness, but because it seems to be in line 
with settled law which need not be changed to effect the main purpose of 
the proposed amendment.”*%® The elimination of this proviso removes 
the proposal even farther from the doctrines developed under the fourth 
leading Supreme Court case of Thomas v. Taggert'*® where a customer was 
given a lien to compensate him for the conversion of his margin. 

An effort was made in the Conference to procure the advice and the 
collaboration of referees and attorneys who had had substantial practical 
experience in the administration of the estates of insolvent stockbrokers. 
Contary to the usual result when academic proposals are submitted to 
practical groups, the character of the changes introduced became more, 
rather than less, radical. The misgivings suggested in 1927 concerning the 
soundness of the existing distinctions between the so-called class A and 
class B customers, entitled to payment in the alphabetical order of those 
letters, deepened to the conviction that the existing distinctions pursuant 
to which the customers are so classified are absolutely indefensible. An 


133 See In re Archer Harvey & Co., 289 Fed. 267, 272 (D.C. Md. 1923). 


34 See Moses, Stock Brokerage Bankruptcies, 1 Am. Bkcy. Rev. 202 (1925). Mr. Moses 
seemed to assume that, the Supreme Court having spoken, the situation must be tolerated 
indefinitely. Modification of the statute was not discussed. 


138 See McLaughlin, op. cit. supra note 30, at 378. 
"8 209 U.S. 365 (1908). 137 229 U.S. 19 (1913). 138 241 U.S. 523 (1016). 
139 See McLaughlin, of. cit. supra note 30, at 384. 14 209 U.S. 385 (1908). 
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attempt to draw the line in such a position as greatly to reduce member- 
ship in class A was found to present virtually insuperable practical diffi- 
culties. Discussion of business practice and understanding with reference 
to different classes of customers developed the obvious idea that any cus- 
tomers not paid in full have a justification for feeling abused upon the 
stockbroker’s insolvency. The broker breaks faith even with the marginal 
customer who has expressly permitted his securities to be repledged if the 
broker does not redeem them on demand. Even the so-called “cash” 
customer who delivers his security for sale to the broker and gets caught 
in a “last day transaction” has in fact trusted the general credit of the 
broker when he has not insisted upon the instantaneous payment of cash 
against delivery and when he has taken no steps to see that the proceeds 
of his transaction are segregated. The fact that many brokers would not 
bother with a customer who made such unusual requests merely means 
that it has become customary for persons dealing with stockbrokers to 
allow the stockbroker to throw their securities and money into a common 
pot. Hitherto, some of them have successfully relied upon the courts’ 
fishing substituted res out of the pot for them when all physical identity 
has been lost. 

If one approaches the stockbrokerage business from the point of view 
embodied in the maxim that “equity regards that as done which ought to 
be done,” the most exquisite subtleties of which the human mind is capa- 
ble may be invoked to create specific individual rights in rem out of the 
mess which the stockbroker has brewed. If one approaches the same 
situation from the point of view embodied in the equitable maxim that 
“equality is equity,” a democratic maxim concerning which the bank- 
ruptcy courts have remained better informed than the chancellors them- 
selves, one arrives at the conclusion that general credit is general credit 
even if expected to endure only for a brief period. As Mr. Justice Holmes 
vividly said where a bank was caught upon a last day clearance loan 
which involved “‘consent to become a general creditor for an hour”: 

Time sometimes can be ignored when it is insignificant, but in this case the time 
between the loan and the transfer of securities sufficed to change the position of the 
borrowers from a fortune of half a million to a deficit of double that amount.'# 

If one approaches the problem from the point of view of customers, it 
is indisputable that the different degrees in which different customers 
trust the broker run through such a wide range that many possible dis- 
tinctions might logically be taken. At the same time it is abundantly 
clear that the existing law turns upon refinements utterly unintelligible to 


*# Nat’l City Bank v. Hotchkiss, 231 U.S. 50, 58 (1913). 
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the business man and involves elements of chance more appropriate to a 
beano party than to the administration of justice. If the problem be 
approached from the point of view of ease and economy of administration, 
the solution of the Chandler Bill warrants a high rating. Apart from 
weaknesses that may lurk in the imperfections of draftsmanship inevita- 
bly to be suspected when attempt is made at a partial codification of law 
governing complicated commercial transactions, the Bill is probably most 
vulnerable to temperate criticism from the point of view of those who 
would insist upon priority for cash customers who are diligent in seeing 
that their cash transactions are executed. As Mr. Glenn has sagely 
remarked, however, any reasonable man ought to know that a broker’s 
office is no place to leave money or securities for safe-keeping.'” 


BANK SET-OFFS 


A proposal made ten years ago with reference to set-offs in bank- 
ruptcy**’ has been incorporated in the Chandler Bill, not without debate, 
but without substantial modifications. It includes an express prohibition 
against the preferential acquisition of a set-off by means of a loan from 
the debtor to a creditor under such circumstances that a payment of the 
creditor’s debt would constitute a voidable preference. The impropriety 
of such a transaction, which in a clear case would differ in only the most 
superficial formal respects from a payment, is so obvious that only con- 
siderations of symmetrical form and completeness would suggest its in- 
clusion in the Chandler Bill, were it not for the fact that the courts do 
not seem to have been sufficiently alert to observe how bank deposits 
have frequently partaken of the nature of such preferential transfers. This 
defect in the existing law concerning bank set-offs is sufficiently serious 
to call for a separate treatment in the Bill. The fountainhead of the 
undesirable judicial practice is New York County National Bank v. Mas- 
sey.'44 In that case a deposit was built up from $218.50 four days before 
bankruptcy to a sum $6225.25 greater on the eve of bankruptcy. One $16 
check was honored by the bank in the interim. Perhaps it is necessary to 
accept the Court’s conclusion that the deposits were made in the usual 
course of business. Doubt is cast upon the meaning of this statement, 
however, by more questionable statements included in the opinion. Mr. 
Justice Day made the broad and unqualified declaration that ‘a deposit 
of money to one’s credit in a bank does not operate to diminish the estate 


'# Discussing § 60(e) of the Bill at the Commercial Law Round Table of the Association of 
American Law Schools in December, 1936. 


"43 McLaughlin, op. cit. supra 30, at 604. 4192 U.S. 138 (1904). 
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of a depositor.”’ Since the preferential payment of a debt never diminishes 
the algebraic difference between assets and liabilities, diminishing the 
estate would seem to be an irrelevant consideration. If the statement 
means that the deposit never operates to give the bank a questionable 
advantage over other creditors, it is manifestly false. The learned justice 
further said that such a deposit “‘is not a transfer of property as a pay- 
ment, pledge, mortgage, gift, or security.’”"* If this statement be ac- 
cepted as the authoritative announcement of a judicial fiction, it may still 
be abrogated by legislation if it leads to undesirable results. If it is 
intended as a simple declaration of a fact, it is manifestly false. Perhaps 
the least illustrious of the offspring of the Massey case best illustrates the 
vice of the doctrine there announced. In Continental Bank v. Chicago 
Title and Trust Co.,'# a bank, well knowing a depositor to be insolvent, 
accepted from him $3000.00 for the express special purpose of meeting his 
pay rolls and his checks to a board of trade clearing house. Upon discharge 
of this function, the bank was permitted to appropriate to the payment 
of its claim a $575.00 balance remaining in this special account. 

There are some obvious facts with which it is necessary to deal. Set- 
ofis between solvent parties are advantageous as being economical and in 
accord with common business practice and understanding. Long standing 
practice and commercial expectancies also are consistent with the ex- 
tensive recognition and application of set-offs in insolvency proceedings, 
unless the set-ofis have been in some way manipulated or planned with a 
view to the payment or security of an antecedent debt during insolvency. 
The peculiar difficulty presented by a bank account is that there is no 
criterion that can even be formulated, much less any that can be infallibly 
applied, to designate just when a deposit is a mere change in the form of 
the depositor’s liquid assets and when it is a transfer by way of security 
to the bank, to whom the depositor is indebted. There may be many 
cases in which the depositor does not stop to contemplate that the bank 
may suddenly exercise the right to apply his balance upon his notes, 
which usually contain an express authorization to take that action at any 
time. There may be cases in which a bank, having reasonable cause to 
believe that the depositor is insolvent, still intends to permit the entire 
deposit to be paid out and to refrain from exercising its power of set-off, 
an exercise which the duty of the bank managers to the bank stockholders 
would generally tend to make prima facie desirable. If such a bank be 
deprived of the privilege of changing its mind, it comes off no worse than 
it may reasonably expect. If, on the contrary, it be granted the privilege 


“5 Id. at 147. *# 229 U.S. 435 (1913). 
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of changing its mind with the inducement of acquiring an advantage over 
other creditors by appropriating the deposits received after notice of in- 
solvency, we should not be surprised to find bankers exhibiting an almost 
uniform behavior pattern involving a peculiar mental vacillation. It may 
be predicated that the nature of this change of intention has a high degree 
of correlation with the financial interests of the bank. And where, as must 
frequently be the case, a bank receives deposits from an insolvent with 
reasonable cause to believe that he is insolvent and with the intention of 
seeing that a whole or a large part of such deposit is applied to the de- 
positor’s debts to the bank before it is checked out, the assertion that a 
deposit is not a transfer by way of security to the bank becomes utterly 
absurd. In view of the difficulty of getting reliable evidence concerning 
the precise attitude of the parties, it seems reasonable to assume that, in 
the normal case, the bank knowingly receiving deposits from an insolvent 
will contemplate action in accordance with the first law of nature. Is it 
too much to ask in addition that banks be held to the standard usually 
applied in commercial law? A person is usually charged with notice of 
facts which would appear to the intelligence of the ordinarily prudent 
man.*47 

Even if the Bill embodies no unjust sacrifice of the interests of bankers 
it may still be open to other objections. What may be the practical con- 
sequences of modifying this aspect of the law of security transactions?™ 
The less the secured creditor is favored the more careful he may be ex- 
pected to be in the granting of credit.'4? A commercial society can survive 
under a wide range of legal provisions. Canada has, for instance, been 
careful to provide specifically for security to banks's® and particularly to 
specify that the right and privileges conferred under the Banking Act are 
not impaired by the Bankruptcy Act." The natural tendency has been to 
encourage bank credit at the expense of other sources of credit. Paren- 
thetically, the question may be raised as to how far the satisfactory opera- 


47 See § 68(c) of the Chandler Bill. 


48 In Studley v. Boylston Bank, 229 U.S. 523, 529 (1913), Mr. Justice Lamar used strong 
language concerning the disastrous effects on credit if banks were deprived of their established 
rights of set-off. In that case, however, the bank would have prevailed if the Chandler Bill 
had been in force, as at the time the deposits were made, it had no reasonable cause to believe 
that a preference would be effected. The attack attempted on the transaction there was based 
on the irrelevant fact that the set-off was effected by the bankrupt’s check rather than by 
an appropriation of the deposit by the bank. 


149 See p. 371 supra. 
18° See Can. Stat. 1934, c. 24, §§ 76, 77, 86-89; Can. Rev. Stat. 1927, c. 11, § 67(2). 
st Can. Rev. Stat. 1927, c. 11, § 189. 
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tion of the Canadian system is tied up with a highly centralized and 
rigidly regulated banking system. In any event, American law has not 
developed along the Canadian lines. The present question is whether 
national interests in the promotion and control of credit require or suggest 
that banks be given, by judicial leniency under our existing system, ad- 
vantages as creditors which the ordinary principles of equity as between 
man and man would indicate to be unfair and preferential. The question 
may reasonably be answered in the negative. If the Chandler Bill becomes 
a law, a bank may be less inclined to allow a debtor to procrastinate after 
the bank receives notice of the debtor’s insolvency. Instead of taking a 
chance on waiting until the next deposit comes in, it may elect to appro- 
priate the bank account as soon as the insolvency is known. It does not 
follow from this, however, that the crop of bankruptcies or irredeemable 
failures will increase. Ordinarily both bankers and commercial creditors 
share a desire to preserve rather than to cripple a customer. There is 
widespread commercial opinion, as well as opinion in the National Bank- 
ruptcy Conference, to the effect that more is lost than is gained by per- 
mitting insolvents to become deeply involved without a reckoning.’* If 
the bank’s power to draw in for appropriation all the liquid assets on the 
eve of bankruptcy is impaired, it may be moved to take action which will 
call for the intervention of a creditor’s committee at an earlier stage of the 
operations of a failing debtor than under the present practice. There is no 
reason why action leading to the enlightenment of creditors should pro- 
duce more catastrophes than it eliminates. The suggestion that our 
economy has suffered more from excessive credit than from deficient 
credit is not a novel one. With specific reference to the existing situation, 
it is submitted that bank attorneys objecting to the set-off provisions of 
the Bill have not yet made out a case. 


POLITICAL PROGNOSIS AND PARTHIAN PRAYER 


It will be interesting to follow the political history of the Chandler Bill. 
A very large percentage of the amendments in it have chiefly to contend 
with inertia. Technically sound, they contain nothing of political interest 
much less any political dynamite. In a minority of instances, where par- 


*s# See Sadd and Williams, Causes of Commercial Bankruptcies, U.S. Dept. of Com., Dom. 
Com. Ser. No. 69, p. 7 (1932); Douglas, Bankruptcy, 2 Encyc. Soc. Sci. 453 (1930). Cf. 
Webster, op. cit. supra note 7. 

For recent angles on the eternal fight between sales and credit departments see Zimmer- 
man, Sales and Credit Hook-up, Printers’ Ink 41 (Dec. 17, 1936); Credit and Financial 
Management 9, 42 (Jan. 1937). Some merchants are trying to make salesmen out of credit 
men. See Dry Goods Economist 11 (June 23, 1936); Bonner, Building Profitable Customer- 
Contacts, Credit World 26 (Feb. 1937). 
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ticular articulate interests have been weighed and found wanting, the 
situation eludes such simple analysis. Within the Conference itself, it 
appeared for a time as if the forces of negation would win. If everyone 
who found a provision that he did not like would refuse to support the 
Bill until the provision was eliminated, a product would result whose 
innocuousness would be exceeded only by its insignificance. But, as the 
technical horrors of the existing law were repeatedly contemplated, a less 
pettifogging spirit prevailed. 

The fact that the Bill’s technical soundness is vouched for by special- 
ists in a highly specialized field may appeal to a Congress composed of 
members most of whom would really like to do the right thing, if their 
constituents would let them. The general effect of the competent use of 
legal English cannot be altogether lost upon the lawyers in that assembly. 
At the meetings of legal societies in Boston last summer, a minority view 
was expressed to the effect that Congress would have none of a Bill which 
does something for everyone except the farmer." There is, however, 
nothing in the Bill which in any way detracts from discriminations already 
made in favor of the farmers.** As long as Uncle Sam strenuously exerts 
himself in the special interests of the farmer from time to time and since 
he may be relied upon to do so at least as long as the over-representation 
of agrarian interests in the Senate persists, it may not be too much to 
hope that a bill will be tolerated which only gives the farmer so much 
advantage as he may share in common with all other citizens by reason 
of a sound reconstruction of an act intimately connected with our credit 
structure. Possibly if some agrarian Senator wants to know what there 
is in it to please his people it may be suggested that some of the bank 
lawyers do not like it. If proposals of the Securities and Exchange Com- 
mission concerning corporate reorganization can be incorporated over the 
objections of the reorganization bar, the Bill may acquire new enemies of 
such eminence that its popularity will be insured. Is it too much to ask 
of our age that a new Daniel Webster arise in the Senate, master the 
Chandler Bill with its economic implications and carry it through by sheer 
force of intellect? To the like of such a legendary leader might be safely 
entrusted the manipulation of even that most dangerous accessory of 
democratic government, the “amendment on the floor.” 

‘ss At the forum under the auspices of the Committee on Commercial Law and Bankruptcy 
of the American Bar Ass’n, Aug. 26, 1936. 


*s4 The Bill purports only to amend certain sections (a majority) of which §75—‘‘Agri- 
cultural Compositions and Extensions” is not one. The immunity of farmers from involun- 
tary bankruptcy is not disturbed. § 4(b). 
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THE FEDERAL INTERPLEADER ACT AND CON- 
FLICT OF LAWS IN GARNISHMENT 


Harotp Wricat Hott* 


I 


RMOUR FERTILIZER WORKS, an Illinois corporation, has a 
A claim against Sanders, a citizen and resident of Texas. It con- 
templates an action at law to reduce this claim to judgment. 
Before bringing suit it makes an investigation to find out whether or not 
Sanders has any property on which it could levy an attachment or execu- 
tion to satisfy a judgment. It finds that he has no tangible property— 
such as cattle, land, automobiles, etc.—subject to attachment or execu- 
tion. It does discover, however, that the Garnishee Company, a cor- 
poration organized under the laws of Connecticut and lawfully transacting 
business in Illinois as well as in Connecticut, owes Sanders a simple con- 
tract debt. Sanders may have a valuable asset in this chose in action 
against the Garnishee Company. By assignment he could dispose of it for 
value. In short it is “property.” In the absence of some prohibition im- 
posed by some competent law some method should exist whereby Armour 
Fertilizer Works could compel the application of the proceeds of Sanders’ 
claim against the Garnishee Company to the satisfaction of any judgment 
that Armour Fertilizer Works might recover against him. By legal process 
Armour Fertilizer Works should be able to collect directly the amount the 
Garnishee Company is adjudged to owe Sanders and apply such collection 
in partial or total satisfaction of the amount he is adjudged to owe Armour 
Fertilizer Works. 

Conceivably the law might permit Armour Fertilizer Works to bring an 
action against Sanders in Texas, perhaps the only state in which a per- 
sonal judgment could be recovered against him. Contemporaneously with 
the institution of this action, on the petition of Armour Fertilizer Works 
filed in Connecticut or Illinois against the Garnishee Company, the latter 
would be enjoined from paying its debt to Sanders pending the outcome 
of the Texas action. If Armour Fertilizer Works recovered judgment 
against Sanders in the Texas action, the Texas court would order such 
judgment satisfied out of the proceeds of the debt that the court in the 
Connecticut or Illinois suit might adjudge the Garnishee Company to owe 

* Professor of Law, University of Illinois College of Law. 
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Sanders. Armour Fertilizer Works would then proceed in the court of 
Connecticut or Illinois (in whichever of those states the second suit had 
been filed) to have the Garnishee Company adjudged a debtor to Sanders 
and to have the amount of such debt determined, to have payment of 
such debt ordered made into court and to have such payment applied 
on the Texas judgment theretofore recovered by Armour Fertilizer Works 
against Sanders. 

Substitute France for Connecticut or Illinois in the foregoing case. 
Armour Fertilizer Works might accomplish its ends as indicated. A 
French court might enjoin payment of the debt due from the Garnishee 
Company to Sanders pending the outcome of the Texas action against 
him brought by Armour Fertilizer Works. If in that Texas action Armour 
Fertilizer Works were to recover a judgment against Sanders, the French 
court might then direct and compel payment of it to be made from the 
proceeds of the debt due from the Garnishee Company to Sanders.’ 

American law, however, has not developed a process like that just 
described and like that which seems to have been developed in France. 
In spite of any arguments that may be made in its favor, such process is 
awkward and cumbersome. Not unnaturally Armour Fertilizer Works 
wishes, if possible, in one suit to have Sanders adjudged to be its debtor 
and the Garnishee Company adjudged to be the debtor of Sanders. Jn 
this same suit Armour Fertilizer Works wishes to force the payment into 
court of the Garnishee Company’s debt to Sanders in order to secure the 
satisfaction of its own judgment against Sanders. 

Under some circumstances this may be done. For example, assume that 
Armour Fertilizer Works could secure personal service of process upon 
Sanders in Connecticut and that Connecticut permits an action by a non- 
resident corporation against a non-resident. The Garnishee Company, a 
Connecticut corporation, is subject to suit in that state. There is no doubt 
that Connecticut may then allow a suit by Armour Fertilizer Works 
against Sanders and the Garnishee Company for a twofold purpose: first, 
to reduce to judgment the claim of Armour Fertilizer Works against San- 
ders; secondly, to enforce satisfaction of such judgment out of the pro- 
ceeds of the debt that the Garnishee Company is adjudged to owe San- 
ders.? Such a suit is described as one in foreign attachment, garnishment 

* See the account in Beale, The Exercise of Jurisdiction in Rem to Compel Payment of a 
Debt, 27 Harv. L. Rev. 107, 123 (1913). The author gives an account of Todesco v. Dumont, 


Civil Tribunal Seine, March 8, 1890, 18 Clunet 559 (1890). An account of that case is also 
given in 1 Beale, Cases on the Conflict of Laws 339 (1928). 


? See Conn. Gen. Stat. 1930, §§ 5763 et seq.; Parker, Peebles & Knox v. El Saieh, 107 Conn. 
545, 141 Atl. 884 (1928). 
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or trustee process. In this article one in the position of Armour Fertilizer 
Works will sometimes be designated as the principal creditor or garnishee 
creditor. One in the position of Sanders, who is both a debtor and a 
creditor, will at times be designated as the principal debtor or as the 
debtor-creditor, and one in the position of the Garnishee Company as the 
garnishee debtor or, simply, as the garnishee. 

Return now to the state of facts in which Texas is the only state in 
which Armour Fertilizer Works can secure a judgment against Sanders 
on personal service. Assume that the Garnishee Company is not subject 
to suit in Texas. Armour Fertilizer Works brings an action in garnishment 
in Connecticut against Sanders and the Garnishee Company. Sanders is 
served only by publication. Personal service is had on the Garnishee 
Company as garnishee of the debt it owes Sanders. The Connecticut court 
finds that the Garnishee Company owes Sanders and that Sanders owes 
Armour Fertilizer Works. Because Connecticut is the state in which the 
Garnishee Company is incorporated, and because Sanders could have sued 
there on his claim, the Connecticut court can render a judgment against 
the Garnishee Company compelling it to pay the amount it has been so 
adjudged to owe Sanders into court for application, in whole or in part, 
in payment of the amount Sanders has been adjudged to owe Armour 
Fertilizer Works. It is immaterial that Sanders is not a citizen or resident 
of Connecticut.4 The Connecticut court has jurisdiction to garnish the 
debt from the Garnishee Company to Sanders. So far, so good; but sup- 
pose that later Sanders sues the Garnishee Company in some other state, 
S-1, to recover on the debt that has been garnished in the Connecticut 
suit brought by Armour Fertilizer Works. Has the Garnishee Company 
any defense by virtue of the Connecticut judgment? That judgment 
against the Garnishee Company is, by virtue of the full faith and credit 
clause of the federal Constitution, a bar to the prosecution of Sanders’ 
later action,’ save in some exceptional circumstances such as are men- 
tioned in the next paragraph. True, if an appeal from the Connecticut 
judgment is pending, the later action in the other state, S-1, is, perhaps, 
only to be continued, or the enforcement of a judgment for Sanders in S-1 
suspended, until final determination of the Connecticut appeal.° The ulti- 
mate aim has been to save the Garnishee Company, the garnishee, from 
double liability—from liability to Sanders, the principal debtor, after the 

3 Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710 (1899), approved in King 
v. Cross, 175 U.S. 396, 399 (1899) and Rothschild v. Knight, 184 U.S. 334, 341 (1902). 

4 Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710 (1899). 5 Ibid. 

® See Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710, 713 (1899). 
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Connecticut judgment in garnishment—fully as much as to enable Ar- 
mour Fertilizer Works, the principal or garnishee creditor, to realize upon 
an asset of Sanders, viz., his claim against the Garnishee Company.’ 

Sanders, the principal debtor, has received less consideration. The Con- 
necticut court could not, indeed, under the circumstances just supposed 
give a valid judgment in personam against him.’ The requisite jurisdiction 
in personam over him would be lacking.? Yet a judgment in Connecticut 
against the Garnishee Company, Sanders’ debtor, in favor of Sanders’ 
creditor, it has been seen, may bar any subsequent attempt by Sanders 
to recover upon his claim against the Garnishee Company. His interests 
have been held sufficiently protected if he received such notice of the 
pendency of the garnishment action in Connecticut as would enable him 
to put in a defense to the claim of Armour Fertilizer Works or if, possibly, 
the Garnishee Company as garnishee pleaded any exemption that might 
be allowed Sanders under the law of the forum or under his domiciliary 
law.’° If he were served only constructively in the Connecticut garnish- 
ment suit, as has been assumed, and if the Garnishee Company as gar- 
nishee did not give him the requisite notice of the pendency thereof, the 
Connecticut judgment against the garnishee would not bar Sanders’ later 
suit in S-1 against the Garnishee Company,” especially if there had been 
collusion between Armour Fertilizer Works (the principal creditor) and 
the garnishee.” 


Jurisdiction to garnish a simple contract debt, then, seems coterminous 
with jurisdiction to render a judgment in personam against the garnishee 
debtor."* If the garnishee debtor is a corporation, such jurisdiction cer- 


7 Harris v. Balk, 198 U.S. 215, 226 (1905). 


® See statements in Planters’ Chemical & Oil Co. v. Wallar, 160 Ala. 217, 224, 49 So. 89, 91 
(1909); Veeder Mfg. Co. v. Marshall-Sanders Co., 79 Conn. 15, 17, 63 Atl. 641, 642 (1906); 
Templeton v. Van Dyke, 169 Minn. 188, 191, 210 N.W. 874, 875 (1926); Kemper-Thomas 
Paper Co. v. Shyer, 108 Tenn. 444, 67 S.W. 856 (1902). 

® Pennoyer v. Neff, 95 U.S. 714, 747 (1878). 


© See Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710, 718 (1899). See also 
statements in Harris v. Balk, 198 U.S. 215, 227-228 (1905) and Jn re Beals, 116 Fed. 530, 
532 (D.C. Ind. 1902); and cf. Baltimore & Ohio R. R. v. Hostetter, 240 U.S. 620 (1916). 

™ Cf. Harris v. Balk, 198 U.S. 215 (1905), and Baltimore & Ohio R. R. v. Hostetter, 240 
U.S. 620 (1916). 

™ For a case where there may have been collusion see Stewart v. Northern Assurance Co., 
45 W. Va. 734, 32 S.E. 218 (1898). 

"3 Harris v. Balk, 198 U.S. 215 (1905). See also statements in H. Williamson, Ltd. v. 
Phinney-Walker Co., 247 Mich. 645, 647, 226 N.W. 672 (1929); Templeton v. Van Dyke, 
169 Minn. 188, 191-93, 210 N.W. 874, 875-76 (1926), which explains and discusses earlier 
Minnesota cases; Bingenheimer Mercantile Co. v. Weber, 49 N.D. 312, 317, 191 N.W. 620, 
621 (1922). 
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tainly exists in the state of incorporation. In the initial United States 
Supreme Court case on the problem™ garnishment outside the state of 
incorporation of a garnishee debtor was not considered. In Harris ». 
Balk, however, a judgment was rendered against a natural person as 
garnishee in Maryland, in which he was served while only temporarily 
present. The principal debtor was served only constructively. This judg- 
ment against the garnishee was held to be a bar to a later action against 
him in his domicil, North Carolina, which the debtor-creditor instituted 
for the recovery of the debt that had been the subject of the garnishment 
in Maryland. “Power over the person of the garnishee confers jurisdic- 
tion on the courts of the state where the writ issues.’ To dispose of the 
contention that it was necessary that jurisdiction be had of the person 
of the debtor-creditor as a prerequisite to jurisdiction to garnish, the 
court declared that the garnishee creditor sued as agent for the debtor- 
creditor."? The fictitious character of such an agency has been sufficiently 
pointed out elsewhere.** In the hypothetical case under consideration, 
therefore, Armour Fertilizer Works would not be limited to Connecticut 
if it wished to sue in garnishment. The Garnishee Company is assumed 
to be lawfully engaged in business in Illinois and subject to suit there. 
Armour Fertilizer Works could bring a garnishment action in that state." 
If Sanders were served only constructively, but personal service were had 
on the Garnishee Company, the same results could follow as we have 
seen might result from the Connecticut garnishment suit. 

Under the decision in Chicago, Rock Island & Pacific Ry. Co. v. Sturm,?° 
as extended in Harris v. Balk, reasonable assurance of freedom from dou- 
ble liability was granted a garnishee who had paid a judgment recovered 
against it on personal service in any of the United States.” Creditors had 
assurance of considerable facility in realizing upon debts owed to their 


™4 Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710 (1899). 

8 198 U.S. 215 (1905). 6 Td. at 222. 7 Id. at 226. 

*8 See Goodrich, Conflict of Laws 129-30 (1927); Beale, The Exercise of Jurisdiction in 
Rem to Compel Payment of a Debt, 27 Harv. L. Rev. 107, 121-22 (1913). 

9 This appears from Sanders v. Armour Fertilizer Works, 292 U.S. 190 (1934). 

2° 174 U.S. 710 (1899). 

** In cases where the probability was that a garnishee might later be held liable abroad to 
the principal debtor, who had been served only constructively in the garnishment suit, courts 
have refused to enter judgment against the garnishee: Weitzel v. Weitzel, 27 Ariz. 117, 230 
Pac. 1106 (1924); and cf. Parker, Peebles & Knox v. National Fire Ins. Co., 111 Conn. 383, 
150 Atl. 313 (1930) and Universal Adjustment Corp. v. Midland Bank, 281 Mass. 303, 184 
N.E. 152 (1933). See also dictum in Kidder v. Packard, 13 Mass. 80, 82 (1816). If a garnishee 
is sued abroad by the principal debtor while the garnishment suit is pending, the duty rests 
on the garnishee to bring the pendency of the garnishment suit to the attention of the foreign 
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debtors by third persons, especially when the garnishee debtor was a 
corporation subject to suit in more than one state.” Some critics did fear 
that a fraudulent garnishment action would often be brought in a state 
far removed from the domicil of the principal debtor.” Others felt that 
Harris v. Balk furnished adequate protection against such a danger by 
its warning that ordinarily “the failure on the part of the garnishee to 
give proper notice to his creditor of the levying of the attachment would 
be such a neglect of duty on the part of the garnishee... . as would 
prevent his availing himself of the judgment in the attachment suit as a 
bar to the suit of his creditor against himself 24 From the reported 
cases it may well be that employees of interstate railroads have good 
reason to complain of the two United States Supreme Court cases just 
cited. An employee of an interstate railroad finds that his wages have been 
garnished in a state in which his employer (the railroad) is subject to 
suit, but in which he is neither domiciled nor employed and in which the 
wages have not been earned and are not payable.** The amount at stake 
in such a suit is often so small that it is not unreasonable to assume that 
the expense of defending against the claim of his alleged creditor forces 
the railroad employee to submit to the garnishment of his wages ina 
foreign state at the suit of one whose claim is of dubious legality. This 
hardship may, perhaps, be removed by statutes, such as those which 
make it an offense for a creditor, with intent to evade the state exemption 
iaws, to send a claim out of the state for collection by garnishment when 
al) the parties (the principal creditor, the principal debtor and the gar- 
aishee) are within the jurisdiction of the courts of the state.” 


court: Bayer v. Lovelace, 204 Mass. 327, 90 N.E. 538 (1910). If the garnishee does not do so, 
a judgment by such foreign court against him is no bar to judgment against him in the garnish- 
ment suit. 


= F.g., Louisville & Nashville R. R. Co. v. Deer, 200 U.S. 176 (1906). 

3 Beale, The Exercise of Jurisdiction in Rem to Compel Payment of a Debt, 27 Harv. L. 
Rev. 107, 121-22 (1913). 

24 Carpenter, Jurisdiction over Debts for the Purpose of Administration, Garnishment, 
and Taxation, 31 Harv. L. Rev. 905, 915-18 (1918). 

*s See, for example, Pittsburg, C.C. & St.L. Ry. Co. v. Bartels, 108 Ky. 216, 56 S.W. 152 
(1900); Williams v. St. Louis & S.W. Ry. Co., 109 La. 90, 33 So. 94 (1902); Missouri, K. & T. 
Ry. Co. v. Swartz, 53 Tex. Civ. App. 389, 115 S.W. 275 (1909); Baltimore & Ohio R. Co. v. 
Allen, 58 W. Va. 388, 52 S.E. 465 (1905). 

% FE.g., Ga. Code 1933, §$§ 46-209, 210, 211, and 46-9901; Ill. Rev. Stat. 1935, c. 52, 9 
20-21; Burns Ind. Stat. 1933, § 10-4904; Iowa Code 1935, § 11770; N.C. Code 1935, §§ 6568- 
72 (forbidding transmission of contract claims against a ‘‘resident wage-earner or other sala- 
ried employee of any railway corporation or other corporation, firm, or individual engaged in 
inter-state business”); Wis. Stat. 1935, § 343.407. 
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Harris v. Balk was concerned with the duty of a court to give full faith 
and credit to the judgment of a court of a sister state against a garnishee 
debtor. However, it has persuaded many state courts to adopt or to 
reaffirm the doctrine that, whenever state statutes so permit, personal 
jurisdiction over the garnishee debtor suffices to give jurisdiction in gar- 
nishment of a simple contract debt.?”7 Non-residence of the debtor-creditor 
may be regarded as immaterial.** So also may the place where the gar- 
nished debt has been contracted.”® And the place where it is payable.*° 

With such reasonable assurance of freedom from double liability a 
garnishee debtor was supposed to occupy a position of neutrality as an 
indifferent stakeholder.* It was no concern of his who ultimately col- 
lected the debt he owed—the garnishee creditor or the principal debtor. 
Payment of a judgment in favor of the principal creditor discharged the 
garnishee from liability to the debtor-creditor.* 

Suppose that several plaintiffs seek in separate suits in different states 
to garnish a corporation that is subject to suit in each state for a debt 
due one who is alleged to be indebted to each of these plaintiffs. For 
example, in states S-1, S-2 and S-3, respectively, A, B and C seek to 
recover debts alleged to be due them from D. In their respective actions 
against D each of the three plaintiffs (A, B and C) garnishes the Garnishee 
Company, a corporation that is lawfully transacting business in states 
S-1, S-2 and S-3, and subject to suit in each. Suppose that A’s action in 
state S-1 was the first to be instituted, and that he had served garnish- 


27 See, for example, Person v. Williams-Echols Dry Goods Co., 113 Ark. 467, 169 S.W. 223 
(1914); H. Williamson, Ltd. v. Phinney-Walker Co., 247 Mich. 645, 226 N.W. 672 (1929); 
Southern Pacific R. Co. v. A. J. Lyon & Co., 99 Miss. 186, 54 So. 728 (1911); Shiatte v. Singer 
Mfg. Co., 81 N.H. 294, 125 Atl. 429 (1924); Bingenheimer Mercantile Co. v. Weber, 49 N.D. 
312, 191 N.W. 620 (1922); Bristol v. Brent, 38 Utah 58, 110 Pac. 356 (1910), but cf. Mathison 
v. Richard, 48 Utah 226, 158 Pac. 787 (1916). 

8 ‘The garnishment of a debt due a nonresident by a resident debtor is recognized by our 
statutes and by repeated decisions as being a suit in rem against the attached debt, the effect 
of which is to subject it to the payment of the amount due the plaintiff. This right to subject 
the obligation of nonresident does not, under the holdings of our courts, infringe upon the 
sovereignty of the state of the nonresident’s domicile.”’ Gerlach Mercantile Co. v. Hughes- 
Bozarth-Anderson Co., 189 S.W. 784, 788 (Tex. Civ. App. 1916). 

29 Person v. Williams-Echols Dry Goods Co., 113 Ark. 467, 169 S.W. 223; H. Williamson, 
Ltd. v. Phinney-Walker Co., 247 Mich. 645, 226 N.W. 672 (1929). 

3° Harvey v. Thompson, 128 Ga. 147, 57 S.E. 104 (1907); Morrison v. Illinois Central R. 
Co., ror Neb. 49, 161 N.W. 1032 (1917). 

3 “The relation of the garnishee to the parties is well defined by the authorities. He stands 
as a mere stakeholder, and must not voluntarily do anything to the prejudice of the parties. 
He must let the law take its course, except he may protect himself from unauthorized acts and 
proceedings.’’ Brondum v. Rosenblum, 151 Miss. 91, 98, 117 So. 363, 364 (1928). 

# Garnishment of judgments is not here considered. 
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ment process on the Garnishee Company before the institution of B’s 
action in S-2 or C’s in S-3. Would the pendency of A’s action in S-1 bar 
B’s later garnishment of the Garnishee Company in S-2? There is at 
least one decision that mere pendency of garnishment in one state does 
not bar garnishment of the same debt in another state if the garnishee 
is a corporation subject to suit in each state.23 That decision has met 
with no disapproval by the United States Supreme Court.*4 A judgment 
recovered in any one of the three states—S-1, S-2 or S-3, for example—is 
entitled to full faith and recognition in each of the others, that is, a judg- 
ment against the Garnishee Company as garnishee in one of these states 
bars another judgment against it as garnishee of the same debt in other 
states, assuming, of course, the absence of any collusion between the 
Garnishee Company and the judgment creditor and that requisite notice 
was given the principal debtor. That plaintiff will prevail who first secures 
a judgment. Here again it seems that the garnishee corporation occupies 
the position of stakeholder. In any suit in which the principal debtor is 
not personally served, the Garnishee Company is under a duty to notify 
the principal debtor of the pendency of the suit, to plead the pendency 
of garnishment suits on the same debt in other states, and, perhaps, to 
plead any exemptions allowed the principal debtor under his domiciliary 
law. Its duties extend no further. It may rely on the first judgment 
against it as garnishee to bar the rendition of judgments in other states 
on the same debt. 
II 


The recent case of Sanders v. Armour Fertilizer Works*5 shows that in 
certain cases the Federal Interpleader Act® makes possible a change in 
the position of a corporate garnishee. It is submitted that in certain cases 
a corporation that is a garnishee debtor may now exercise some control 
as to which of several competing garnishing creditors shall prevail. Its 
position is no longer that of a mere stakeholder. Moreover, in those cases, 
winning a race to priority of judgment may no longer be a matter of con- 
cern to the garnishing creditors themselves. For the sake of clarity 
Sanders v. Armour Fertilizer Works will be stated in detail. 

Armour Fertilizer Works, an Illinois corporation, brought an action in 
Illinois against Sanders, a citizen and resident of Texas, on notes payable 
in Texas. These notes purported to waive all exemption and homestead 
rights. Sanders was served by publication only. However, the plaintiff 

33 Lancashire Ins. Co. v. Corbetts, 165 Ill. 592, 46 N.E. 631 (1897). 

34 See Sanders v. Armour Fertilizer Works, 292 U.S. 190 (1934). 

% 292 U.S. 190 (1934). 

3% 49 Stat. 1096 (1936); 28 U.S.C.A. § 41 (26) (1926) (as amended). 
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garnished in Illinois in foreign attachment two Connecticut insurance 
companies on their indebtedness to Sanders on policies insuring Texas 
premises against fire. The insurers did business in both Illinois and Texas. 
In their answers they admitted their respective liabilities, but set up that 
Sanders claimed the proceeds as exempt from garnishment under the 
Texas homestead laws. Before trial of the issues raised by their answers 
the garnishees filed bills under the Federal Interpleader Act*? in the 
United States District Court for the Eastern District of Texas, in which 
Sanders was domiciled, naming him and Armour Fertilizer Works as 
adverse claimants. These two interpleader suits were consolidated. The 
insurance companies paid the amounts due on the policies into court 
which issued a preliminary injunction restraining further proceedings 
against the insurance companies in the Illinois action brought by Armour 
Fertilizer Works. By this time judgment had been entered against San- 
ders in that action, the attachment in garnishment sustained and the 
issue of execution ordered. The United States District Court on motion 
dismissed the bills in interpleader, holding that the claims of Sanders 
and Armour Fertilizer Works were not adverse.** The Circuit Court of 
Appeals reversed the decree.*® It found the claims of Armour Fertilizer 
Works and Sanders to be adverse so as to entitle the insurance companies 
to the benefits of the Federal Interpleader Act. Trial on the merits in the 
District Court then resulted in a decree for Sanders, but on appeal this 
was reversed on the ground that the District Court had not given full 
faith and credit to the Illinois judicial proceedings.*° On certiorari the 
United States Supreme Court upheld the Circuit Court of Appeals and 
adjudged Armour Fertilizer Works to have the superior “equity” in the 
proceeds of the insurance policies. The Chief Justice and Justices Bran- 
deis, Cardozo and Stone dissented. 

Two cases from the Supreme Court of Illinois were cited by both the 
majority and minority as authority for certain of their respective state- 
ments. Speaking for the majority, Mr. Justice McReynolds said: 

The Illinois rule is that garnishment imposes an inchoate lien subject to defeat 
by certain subsequent events, none of which are present here. Also, that final judg- 
ment in Illinois against the garnishee prior to one in another jurisdiction is conclusive 


of the rights of the parties. Lancashire Ins. Co. v. Corbetts, 165 Ill. 592; 46 N.E. 631; 
Becker v. Illinois Central R. Co., 250 Ill. 40; 95 N.E. 42. 


37 The bills were filed under the Act of May 8, 1926, 44 Stat. 416 (1926); 28 U.S.C.A. § 41 
(26) (1926). 

38 Nat’l Fire Ins. Co. v. Sanders, 33 F. (2d) 157 (D.C. Tex. 1929). 

39 Nat’l Fire Ins. Co. v. Sanders, 38 F. (2d) 212 (C.C.A. sth 1930). 

# Armour Fertilizer Works v. Sanders, 63 F. (2d) 902 (C.C.A. sth 1933). 

# Sanders v. Armour Fertilizer Works, 292 U.S. 190, 203 (1934). 





412 THE UNIVERSITY OF CHICAGO LAW REVIEW 


According to Mr. Justice Cardozo, speaking for the minority: 

The Illinois plaintiff, though the first to have recourse to garnishment, will be post- 
poned to the other plaintiff who is first with execution. Lancashire Ins. Co. v. Corbetts, 
165 Ill. 592; 46 N.E. 631. Indeed the primary creditor, i.e., the debtor of the attaching 
plaintiff, may bring suit against the garnishee in another jurisdiction, and collect the 
indebtedness if he wins the race to judgment. Becker v. Illinois Central R. Co., 250 
Ill. 40; 95 N.E. 42.# 


The two statements are not inconsistent. Both agree that in Illinois 
a plaintiff by the mere service of attachment in garnishment does not 
secure an indefeasible right to have any judgment he may recover against 
the principal debtor satisfied out of the proceeds of the garnished debt. 
Both make priority in time of a judgment against the garnished debtor 
in Illinois over a judgment against him elsewhere on the garnished in- 
debtedness a material, even a conclusive, factor. What is more, neither 
the majority nor the minority group point to any inconsistency in the 
act of the other in citing these two Illinois cases. Do these two cases, 
then, accord with the decision of the majority amd with the decision of 
the minority? 

In Lancashire Ins. Co. v. Corbetis’ a British insurance company, law- 
fully transacting business in Illinois and Wisconsin, owed a debt to Cor- 
betts, a resident of Wisconsin. A creditor of Corbetts served the insurance 
company with an attachment in garnishment of that debt in a suit in 
Illinois. Corbetts received only constructive service. Thereafter another 
creditor of his sued in Wisconsin and garnished the same indebtedness. 
In the Wisconsin action the insurance company pleaded the pendency of 
the Illinois garnishment suit. The Wisconsin court, however, reasoned 
that Illinois had lacked jurisdiction to garnish this debt due from a British 
corporation to a Wisconsin resident. Accordingly, the Wisconsin court 
held the plea no defense and gave judgment against the garnishee, which 
it paid under compulsion. The garnishee then pleaded the Wisconsin 
judgment and such compulsory payment in bar of the Illinois garnish- 
ment. The trial and appellate courts of Illinois held against the insurance 
company, but on appeal the supreme court of the state decided in its 
favor. That court was of the opinion that while the Wisconsin court had 
followed unsound reasoning in giving judgment against the insurance 
company as garnishee, both Illinois and Wisconsin had jurisdiction in 
garnishment because the company could have been sued by its creditor 
in either one of those states. Jurisdiction was concurrent. Neither state 
had exclusive jurisdiction. Therefore, the judgment first rendered was 


# Id. at 207. #@ 165 Ill. 592, 46 N.E. 631 (1897). 





CONFLICT OF LAWS IN GARNISHMENT 413 


valid and enforceable against the garnishee. A second payment of the 
debt was not to be compelled. The garnishee was not to stand in any 
worse position because of the garnishment. It was not to incur any 
greater liability. 

Lancashire Ins. Co. v. Corbetts, read in the light of Harris v. Balk, 
clearly gives priority to that one of several garnishee creditors who is the 
first to secure judgment against the garnishee debtor. As between several 
plaintiffs who in different states are garnishing the same corporate debtor 
of their common debtor, preference rests with him who first secures judg- 
ment. Such seems to have been the interpretation of both the majority 
and minority in the United States Supreme Court. Nowhere in the 
opinions of that court in Sanders v. Armour Fertilizer Works is there any 
criticism of the premises of the Illinois Supreme Court in Lancashire Ins. 
Co. v. Corbetts that both Illinois and Wisconsin had jurisdiction in gar- 
nishment. 

In Becker v. Illinois Central R. R. Co.,*4 also cited by both majority and 
minority of the United States Supreme Court in Sanders v. Armour Fer- 
tilizer Works, Miller of Missouri was the assignee of an Illinois creditor of 
an Illinois employee of the Illinois Central Railroad. Miller, as such 
assignee, brought an action in Missouri against the railroad employee, 
serving him only by publication. The railroad was served as garnishee on 
its indebtedness to the employee for wages earned in Illinois. In its 
answer the railroad company admitted the debt, but pleaded that the 
same was exempt from garnishment under the statute of Illinois and that 
under the law of Missouri the writ of attachment and garnishment notice 
were null and void. It moved for a dismissal of the action as against it. 
Thereafter the employee recovered judgment for the wages in question 
before a justice of the peace in Illinois, from which the railroad appealed 
to the circuit court. Pending that appeal a judgment was entered in the 
proceedings in garnishment in Missouri against the railroad as garnishee 
and paid. The Illinois circuit court held that the Missouri judgment and 
the payment thereof were not a good defense to the employee’s action 
against the railroad. It gave judgment for the employee. On appeal the 
appellate court affirmed this judgment. Upon a certificate of importance 
and appeal the supreme court of the state also affirmed the judgment, 
saying: 

When judgment was rendered against the appellant in this state for wages exempt 


from garnishment, payment of the judgment would have been a good defense to the 
further prosecution of the suit in Missouri. The appeal to the circuit court was a volun- 


#4 250 Ill. 40, 95 N.E. 42 (1911). 
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tary act of the appellant, with the effect of letting in a foreign judgment which had 
been rendered against the appellant in Missouri and paid before the trial in the circuit 
court. Such a voluntary act in a case where the appellant had no defense to the claim 
could not, without injustice, be permitted to affect the rights of the appellee. By the 
service of the garnishee summons in Missouri Miller acquired a contingent or inchoate 
lien upon the debt and appellant could not thereafter make a voluntary payment to 
the appellee, but the right which Miller acquired was dependent upon subsequently 
obtaining judgment, and that was not accomplished until a judgment had been re- 
covered in this State, where the debt was free from any right or claim that he had. 


This case is not concerned with the rights of competing garnishee 
creditors, as was Lancashire Ins. Co. v. Corbetis. The clash is one between 
a garnishee creditor and the debtor-creditor. As between those two, how- 
ever, the case, read in the light of Harris v. Balk, gives priority to that 
party who is the first to secure judgment against the corporate garnishee 
debtor. Asin Lancashire Ins. Co. v. Corbetts, priority in securing judgment 
is the material factor. And such seems to have been the interpretation of 
the case by both the majority and minority of the United States Supreme 
Court in Sanders v. Armour Fertilizer Works. 

Obviously the United States Supreme Court does not purport to hold 
these two Illinois cases unsound. It does not find that the Illinois court . 
violated or disregarded any provision of the United States Constitution. 
Has Sanders v. Armour Fertilizer Works in any way modified the working 


of these Illinois cases? Consideration will now be given that problem. 


III 
CASE I 

Assume the following facts: 

The Armour Fertilizer Works commences an action in Illinois against 
Sanders. He is served only constructively, but an attachment in garnish- 
ment is served on the Garnishee Company, a Connecticut insurance com- 
pany. The garnishee in its answer admits its indebtedness to Sanders, but 
sets up that the proceeds of his claim against it would be exe:apt from 
garnishment under the Texas homestead laws. A default judgment is 
entered against Sanders.“ Meanwhile in state S-1 another action has been 
brought against Sanders by another creditor of his, whom we will call X. 

4s Id. at 45, 95 N.E. at 43. 


# Such a judgment, of course, would impose no personal obligation on Sanders for lack of 
the requisite jurisdiction in personam over him. See statements in Planters’ Chemical & Oil 
Co. v. Wallar, 160 Ala. 217, 224, 49 So. 89, 91 (1909); Veeder Mfg. Co. v. Marshall-Sanders 
Co., 79 Conn. 15, 17, 63 Atl. 641, 642 (1906); Templeton v. Van Dyke, 169 Minn. 188, 191, 
210 N.W. 874, 875 (1926); and Kemper-Thomas Paper Co. v. Shyer, 108 Tenn. 444, 67 S.W. 
856 (1902), all cited in note 8 supra, and Pennoyer v. Neff, 95 U.S. 714, 727 (1878), cited in 
note 9 supra. 
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In that action Sanders is personally served. The Garnishee Company is 
lawfully transacting business in state S-1 as well as in Illinois and in X’s 
action in state S-1 it is served with an attachment in garnishment of the 
same debt on which it has already been garnished in Illinois. Again, as in 
the Illinois action, the garnishee in its answer admits its indebtedness to 
Sanders and sets up the same claim of exemption. It also pleads the 
pendency of the garnishment proceeding in Illinois. Before any final 
judgment is entered against the Garnishee Company in either Illinois or 
state S-1, it files a bill under the Federal Interpleader Act in the United 
States District Court in the district in Texas in which Sanders is domi- 
ciled. He, X and Armour Fertilizer Works are made parties. The Gar- 
nishee Company pays the amount at stake into court and is discharged. 
Injunctions issue restraining further prosecution of the actions in Illinois 
and state S-1. What decision should the federal court render? 

In this hypothetical case, as in the reported case of Sanders v. Armour 
Fertilizer Works, the United States District Court in Texas will not be 
primarily concerned with the rights of a garnishee. The Garnishee Com- 
pany has paid its debt into court and obtained a complete discharge. Only 
Sanders, X and the Armour Fertilizer Works are interested. Presumably, 
also, as in the reported case, Armour Fertilizer Works “asks nothing under 
any Texas law.’’47 It has been brought into the United States District 
Court against its will and held there against its protest. So also has X. 
He, too, asks nothing under any Texas law. Armour Fertilizer Works 
claims the proceeds of the policy to the exclusion of the other inter- 
pleaded parties by virtue of its Illinois attachment in garnishment. X 
makes a similar claim by virtue of his attachment in state S-1. Sanders, 
while not disputing his obligation to either of these creditors of his, 
claims the proceeds by virtue of the Texas homestead exemption statutes. 
Both X and the Armour Fertilizer Works admit that the Garnishee Com- 
pany is primarily indebted to Sanders and each seeks to recover because 
of Sanders’ indebtedness to it. Each of the three—Armour Fertilizer 
Works, Sanders and X—claims the proceeds of the policy to the exclusion 
of the other two. They would seem to be adverse claimants within the 
scope of the Federal Interpleader Act.** In determining who is entitled 
to the proceeds of the debt due from the Garnishee Company to Sanders 
the court will “weigh the right or title of each claimant under the law of 
the state in which it arose, and determine which according to equity is 
the better.”4? 

47 292 U.S. 190, 200. 4# Id. at 199. 


4 Id. at 200, where the court quotes from the opinion in the Circuit Court of Appeals in 
63 F. (2d) 902, 906 (C.C.A. sth 1933). 
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What, then, as to the right or title of Armour Fertilizer Works in this 
hypothetical case? What had it secured under the law of Illinois? It is 
in the answer to this question that the majority and minority of the 
Supreme Court differed in the reported case of Sanders v. Armour Fer- 
tilizer Works. The majority find that Armour Fertilizer Works, by virtue 
of the service of the attachment in garnishment, acquired a lien on the 
garnished debt subject to defeat if certain events subsequently hap- 
pened.®* Lancashire Ins. Co. v. Corbetis shows that one of such subsequent 
events would have been the recovery of a judgment in state S-1 against 
the garnishee insurance companies before any judgments were recovered 
against them in Illinois. In other words, as has already been pointed out, 
Armour Fertilizer Works in the hypothetical case gets an indefeasible 
right under the law of Illinois to have the proceeds of the garnished debt 
applied in satisfaction of its claim against Sanders only if and when it is 
the first to secure a judgment, based on personal service, against the gar- 
nished corporation. How can it secure such priority when it has been 
enjoined from further prosecution of its Illinois action? How can it pre- 
vail in the interpleader suit? Only if the court in that suit deems it 
inequitable to hold that because the last step in the Illinois action, i.e., 
the rendering of a judgment against the garnishee, was not taken, either 
Sanders or X had in some way become entitled to priority. 

In the actual case of Sanders v. Armour Fertilizer Works the Supreme 
Court of the United States held that the injunction against further prose- 
cution of the Illinois action could not equitably operate so as to deprive 
Armour Fertilizer Works of the “paramount right or superior equity to 
the proceeds of the policies” given it by the proceedings in Illinois." The 
court admittedly was not concerned with a state of facts in which some 
other creditor of Sanders was also interested in the garnished debts.* If no 
such other creditor appears on the scene before the decree in interpleader 
is rendered, it may be that full faith and credit require that the injunction 
against further prosecution of the Illinois action should not deprive Ar- 
mour Fertilizer Works of any “inchoate lien,” “paramount right” or 
“superior equity” it had already gained. 

However, in the hypothetical case, X, the state S-1 creditor of Sanders, 
may be able to show that under the law of state S-1 the institution of his 
action against Sanders and the service upon the Garnishee Company of 
his attachment in garnishment would have entitled him to have his judg- 
ment against Sanders satisfied out of the proceeds of the garnished debt 
in the absence of a prior judgment in some other state rendered, after 


s¢ Td. at 203. Ss Id. at 204. # Id. at 205. 
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personal service, against the Garnishee Company—either a judgment 
against it in garnishment in favor of some other creditor of Sanders* or a 
judgment against it in favor of Sanders as plaintiff.54 Under the law of 
state S-1, then, X would have a “right” or “equity” not “paramount” or 
“superior,” perhaps, to that which Armour Fertilizer Works has under 
the laws of Illinois, but certainly not inferior. Whom will the United 
States District Court in Texas prefer if it seeks to weigh the right or title 
of each under the law of the state in which it arose and to determine which 
“right” or “equity” is the better? X has been enjoined from further 
prosecution of the action in state S-1. He cannot take the “last step” in 
state S-1. Would it not be inequitable, according to the reasoning of the 
United States Supreme Court, to hold that because X had not taken such 
“last step” either Armour Fertilizer Works or Sanders had in some way 
become entitled to priority—.e., to the proceeds of the garnished debt? 
Would it be equitable for the United States District Court in Texas to 
award the fund to Armour Fertilizer Works? True, that claimant has 
been enjoined from taking the last step in Illinois—securing a judgment, 
based on personal service, against the garnishee. It does not follow, how- 
ever, that it has obtained an indefeasible right to the fund, superior to the 
claims of other claimants, X, for example. To make this point clear, sup- 
pose that no interpleader had been filed in the hypothetical case. While 
the suits were pending in Illinois and state S-1, counsel for Armour Fer- 
tilizer Works, if learned in the law of Illinois and in the decisions of the 
United States Supreme Court, would advise the client that it would secure 
an indefeasible right to have the proceeds of the garnished debt applied 
in payment of its claim against Sanders only if it secured an Illinois judg- 
ment against the garnishee before any judgment were entered against 
the garnishee in state S-1. Counsel for X, if learned in the law of state 
S-1 and in the decisions of the United States Supreme Court, would advise 
X that he would secure an indefeasible right to have the proceeds of the 
garnished debt applied in payment of his claim against Sanders only if 
he—X—-secured a judgment in state S-1 against the garnishee before any 
judgment were entered against the garnishee in Illinois. With the filing 
of the interpleader suit in the hypothetical case it becomes impossible in 
practice for a judgment to be recovered in Illinois before a judgment is 
recovered in state S-1 and equally impossible for a judgment to be re- 
covered in state S-1 before a judgment is recovered in Illinois. Armour 
Fertilizer Works and X have been enjoined from prosecuting their re- 


53 See Lancashire Ins. Co. v. Corbetts, 165 Ill. 592, 46 N.E. 631 (1897). 
54 See Becker v. Illinois Central R.R. Co., 250 Ill. 40, 95 N.E. 42 (1911). 
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spective garnishment suits in Illinois and state S-1. Priority of judgment 
in one or the other of those two states cannot be a fact for the court in 
the interpleader suit to consider. It is a fact that does not, and in practice 
will not, exist. It is absurd to suppose that either Armour Fertilizer Works 
or X would disobey the injunctions issued by the court in the interpleader 
suit. Yet it is priority of judgment that the Illinois court in Lancashire 
Ins. Co. v. Corbetts considers the decisive factor. It seems, therefore, that 
so far Armour Fertilizer Works in the hypothetical case has not proven 
that under Illinois law it has obtained a “right” or “equity” which the 
court in the interpleader case should regard as “paramount” to any 
“right” or “equity” that X claims under the law of state S-1, unless 
priority in service of garnishment in Illinois over service of garnishment in 
state S-1 is the decisive factor. If such priority is to be regarded as the 
decisive factor and Armour Fertilizer Works is to prevail, then query 
whether the court in the interpleader suit is determining the “right” or 
“title” of Armour Fertilizer Works under the law of Illinois. It is re- 
spectfully submitted that it is not. 

On the other hand the court could not award the fund to X consistently 
with Chicago, Rock Island & Pacific Ry. Co. v. Sturm and Harris v. Balk. 
To make this clear, suppose that no interpleader had been filed in the 
hypothetical case. Had Illinois been the first to render judgment against 
the Garnishee Company, there would have been no doubt as to the obliga- 
tion of the court in state S-1 to extend full faith and credit to the Illinois 
judgment. Yet the court in state S-1 might refuse to regard the mere 
pendency of the Illinois garnishment suit as a bar to the prosecution of 
the suit in state S-1 to final judgment against the Garnishee Company. 
The Wisconsin court did so refuse in the Lancashire Ins. Co. v. Corbetts 
situation. No criticism of such refusal is to be found in the Supreme 
Court of the United States.» If the Garnishee Company is a corporation 
on which personal service can be had in both Illinois and state S-1, there 
seems to be no constitutional reason why pendency of the Illinois garnish- 
ment suit should bar the later garnishment suit in state S-1. Now return 
to the interpleader suit in Texas in the hypothetical case. Surely the 


55 In speaking of garnishment in Illinois Mr. Justice Cardozo says: ‘“The writ has no effect 
upon involuntary payments before the stage of judgment. Some other attaching creditor, 
suing the same defendant, may garnish the same debt in another jurisdiction. The Illinois 
plaintiff, though the first to have recourse to garnishment, will be postponed to the other 
plaintiff who is first with execution. Lancashire Ins. Co. v. Corbetts, 165 Ill. 592, 46 N.E. 631.” 
Sanders v. Armour Fertilizer Works, 292 U.S. 190, 207 (1933). 

Mr. Justice McReynolds says that the Illinois rule is that “‘final judgment in Illinois against 
the garnishee prior to one in another jurisdiction is conclusive of the rights of the parties. 
Lancashire Ins. Co. v. Corbetts, 165 Ill. 592, 46 N.E. 631.”’ Id.-at 203. 
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court would not prefer X on the theory that it should give full faith and 
credit to the garnishment proceedings in state S-1 to the exclusion of 
those in Illinois. To do so would be to deny that a state in which a gar- 
nishee is personally served (Illinois) has jurisdiction to render a judgment 
against the garnishee entitled to external recognition under the federal 
constitution. 

It is hard to believe that the court would dismiss the interpleader suit 
and remit the respective plaintiffs in Illinois and state S-1 to a race for 
priority of judgment, with an added probability of a suit by Sanders. The 
Federal Interpleader Act authorizes the court to adjudicate this multi- 
cornered dispute. Hard cases may make bad law, but they do not justify 
a distorted application of the doctrine of forum non conveniens. 

The minority of the United States Supreme Court in Sanders v. Armour 
Fertilizer Works denied that by service of attachment in garnishment 
Armour Fertilizer Works acquired under Illinois law a lien on the gar- 
nished debt.° The minority included four judges; the majority, five. 
Evidently the decision produced a fear in some quarters that in some 
subsequent case the Court might reverse its stand and give the Illinois 
garnishment statute the interpretation which the minority in Sanders v. 
Armour Fertilizer Works thought was the proper one. At any rate the 
Illinois General Assembly recently amended the statute regulating attach- 
ments in garnishment by providing that those summoned as garnishees 
shall thereafter hold any property, effects, choses in action or credits in their possession 
or power belonging to the defendant which are not exempt, subject to the court’s order 
in such proceeding, and shall not pay to the defendant any indebtedness owed to him 


subject to such order, and such property . . . . and debts shall be considered to have 
been attached and the plaintiff’s claim to have become a lien thereon pending such swit.s1 


It is not unreasonable to suppose that the persons responsible for the 
amendment had in mind the statement of Cardozo, J., that 

Garnishment and attachment today are statutory remedies. They are what the 
state creating them declares that they shall be. It is of no moment that Illinois might 


have made their efficacy greater as long as her legislature and courts have preferred to 
make them less.s* 


The amendment, seemingly, was designed to remove any doubt as to 
the effect of attachment in garnishment in Illinois. The Illinois General 
Assembly sought to remove any possibility that in a future case the 
Supreme Court of the United States might give the Illinois garnishment 
statute in the form in which it had been presented to the Court the 


* 292 U.S. 190, 206-207. 57 Ill. L. 1935, pp. 210, 214-15 (italics added). 
# 292 U.S. 190, 208. 
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interpretation set forth by the minority in Sanders v. Armour Fertilizer 
Works. Perhaps it was even hoped that a five-to-four decision would be 
avoided. Through its legislature Illinois sought to give the greatest possi- 
ble efficacy to attachment in garnishment. It sought, so to speak, to make 
clear to Cardozo, J., and his associates in the minority that the will of 
Illinois was that the Illinois statute regulating attachment in garnishment 
be given the effect permitted by the majority of the Supreme Court of the 
United States. However, when one keeps in mind that the Supreme Court 
of the nation has not overruled Chicago, Rock Island & Pacific Ry. Co. v. 
Sturm or Harris v. Balk, or subsequent cases affirming them, it seems that 
this amendment of the Illinois statute gives little aid to the satisfactory 
solution of the problem raised by the hypothetical case that has been 
under consideration. 

Discussion of the question whether service of the Illinois attachment 
in garnishment created a “lien” is unfortunate and beside the point. 
“Lien” is merely a word that denotes a group of legal relations. The 
relations that are said to constitute a “lien” in one case may be quite 
different from those relations that are said to constitute a “lien” in an- 
other. For example, liens may be “legal” or “equitable’”’—the relations 
may be cognizable in a court of law or only in a court of equity. The legal 
relations that give an innkeeper a “lien” on the trunk of a non-paying 
“guest” obviously will differ from the legal relations that are said to con- 
stitute a “lien” on an intangible chose in action. Without doubt both 
groups in the United States Supreme Court agreed that service of attach- 
ment in garnishment in Illinois did alter the legal relations between the 
garnishee debtor corporations and the principal debtor (Sanders) and that 
such service also altered the legal relations between the principal creditor 
(Armour Fertilizer Works) and the garnishee debtor corporations. It 
seems useless to speak of the change as giving or as not giving rise to a 
lien. The reason why jurisdiction to garnish exists in a state with personal 
jurisdiction of a garnishee debtor is not that service of the garnishment 
writ creates a “lien” —that it causes a change in the legal relations. That 
is the point at issue—whether service of such a writ should cause any such 
change. A state that has physical power over a garnishee debtor has 
power to attach unpleasant consequences to a failure on the latter’s part 
to obey the writ and any subsequent judgment. That fact probably ex- 
plains why jurisdiction to garnish was held to be with a state that had 
personal jurisdiction of the garnishee debtor. 


59 Cf. statements of majority in 292 U.S. 190, 203-204 with statements of minority in 292 
U.S. 190, 206-207. 

% See Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710, 716, 19 Sup .Ct. 797; 
800 (1899). 
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IV 

The problem presented in that hypothetical case is one of a type that 
arises in a situation in which two or more states have enacted statutes 
that in operation may conflict with one another, but none of which are 
violative of the federal Constitution. We have seen from the prior dis- 
cussion of certain United States Supreme Court cases that jurisdiction 
for garnishment exists in any state in which a garnishee debtor may be 
sued by his creditor—the so-called debtor-creditor. If the garnishee 
debtor is a corporation doing business in more than one state, each of 
those states may enact a statute providing for the garnishment of a debt 
such corporation owes. Each of those statutes is within the legislative 
competence, under the federal Constitution, of the enacting state. It does 
not follow, however, that each statute is entitled to full faith and credit in 
every other state. So to hold would result in a hopeless clash. The duty 
iscast ultimately on the Supreme Court to decide which state in a particu- 
lar set of facts makes out the stronger case for extra-state recognition of 
its statute. 

The extension of full faith and credit to statutes has not been considered 
by the Supreme Court as often as the giving of full faith and credit to 
foreign judgments.* However, authority is not lacking for the suggestion 
that in the hypothetical case under consideration the problem is one of 
selecting a statute for extra-state recognition. The Supreme Court of the 
United States has undertaken a similar burden in deciding that Califor- 
nia was entitled to enforce its own Workmen’s Compensation Act in a 
state of facts in which the California court could properly have given full 
faith and credit to the Alaska Workmen’s Compensation Act.” 

In that case a contract of employment was executed in California 
between a corporate employer and a non-resident alien for the latter’s 
employment in Alaska during a salmon-canning season. The contract 
required the employer to transport the employee to Alaska. At the end 
of the season it was to return him to San Francisco and there pay him 
his wages, less advances. The contract stated that the parties had elected 
to be bound by the Alaska Workmen’s Compensation Act and stated that 
the parties should be subject to and bound by the provisions thereof. The 
Alaska statute made no distinction between residents and non-residents 
and gave a remedy in the territorial courts to every employee injured in 
the course of his employment in Alaska. The California Workmen’s Com- 
pensation Act was administered by a Commission and, as interpreted by 


“See 45 Yale L. J. 339 (1935). 


© Alaska Packers Ass’n v. Industrial Accident Commission of California, 294 U.S. 532 
(1935). 
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the state courts, extended to injuries suffered outside of California if the 
contract of hire was made therein. It further provided that exemption of 
an employer from statutory liability could not be gained by any contract, 
rule or regulation. After his return to California the employee (a non- 
resident alien, as has been stated) applied for and received an award by 
the California Commission for injuries suffered in the course of his Alaskan 
employment. On petition for review by the state supreme court the 
employer attacked the California Workmen’s Compensation Act as in- 
valid under due process and more particularly it challenged the statute 
as denying due process insofar as it denied validity to the agreement that 
the parties should be bound by the Alaska statute and insofar as it 
attempted to give a remedy for injuries suffered outside of the state. The 
employer also pleaded that the application of the California statute re- 
sulted in a denial of full faith and credit to the Alaska statute insofar as 
the latter statute provided for an exclusive remedy in the territory. The 
award by the California Commission was upheld by the supreme court of 
the state.* 

The judgment of the state court was affirmed by the federal Supreme 
Court, which assumed that in Alaska “the employee, had he chosen to 
do so, could have claimed the benefits of the Alaska statute, and that 
if any effect were there given to the California statute, it would be only 
by comity or by virtue of the full faith and credit clause.%* 

Prima facie every state is entitled to enforce in its own courts its own statutes, 
lawfully enacted. One who challenges that right, because of the force given to a con- 
flicting statute of another state by the full faith and credit clause, assumes the burden 
of showing, upon some rational basis, that of the conflicting interests involved those 
of the foreign state are superior to those of the forum. 

Equally significant for present purposes is the statement that 


The interest of Alaska is not shown to be superior to that of California. No per- 
suasive reason is shown for denying to California the right to enforce its own laws 
in its own courts, and in the circumstances the full faith and credit clause does not 
require that the statutes of Alaska be given that effect.s 


Return to the hypothetical case. Consider the task of the federal court 
in Texas in the interpleader suit instituted by the Garnishee Company. 
That court obtains some light as to how to dispose of the contentions of 
the various parties from the case of Alaska Packers Association v. Indus- 
trial Accident Commission, the case just stated. The Texas federal court 

63 1 Cal. (2d) 250, 34 P. (2d) 716 (1934). 


ss Alaska Packers Ass’n v. Industrial Accident Commission of California, 294 U.S. 532, 
$40 (1935). 


4 Td. at 547-48. §s Td. at 550. 
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must make some disposition of the fund paid in by the Garnishee Com- 
pany. Sanders claims to be entitled to it by virtue of the Texas home- 
stead statutes, X by virtue of the garnishment suit he instituted in state 
§-1, and Armour Fertilizer Works by virtue of its garnishment suit in 
Illinois. It may be assumed that the court disregards the claim of Sanders. 
The garnishment statutes of both Illinois and state S-1 seem to be con- 
stitutional. It would not follow that each was entitled to extra-state 
recognition. The federal court in Texas must decide which statute, in the 
light of all the facts, is the statute of the state with the “superior inter- 
est.”” How is this decision to be made? Various factors may be material. 
Perhaps X is to be preferred on the ground that in his garnishment suit 
in state S-1 he was able to secure personal service on Sanders, whereas in 
Illinois Armour Fertilizer Works was not able to secure such service upon 
the principal debtor. In other words, the statute of state S-1 would be 
the statute of the state with the “superior interest.” But suppose that the 
debt from Sanders to Armour Fertilizer Works was contracted in the 
course of a business conducted on behalf of Sanders in Illinois. That fact, 
along with the priority in service of the Illinois garnishment over the 
service of garnishment in state S-1, might well lead the court in the 
interpleader suit to hold that the Illinois garnishment statute had been 
enacted by the state with the “superior interest” and to award to Armour 
Fertilizer Works the fund paid into court by the Garnishee Company. 
In many cases it may be that priority in filing suit or in serving the gar- 
nishee will be held the decisive factor in determining what state has the 
“superior interest,” but in many others such priority may well be con- 
sidered as not decisive. 

Consider how this theory of “superior interest” might work in another 
hypothetical case. 

CASE II 

Armour Fertilizer Works sues Sanders in Illinois, serving him only 
constructively, but serving the Garnishee Company, a Connecticut insur- 
ance company that is lawfully transacting business in Illinois, with an 
attachment in garnishment. As before, Sanders puts in no appearance 
and judgment is rendered against him by default. The Garnishee Com- 
pany in its answer admits its indebtedness to Sanders, but sets up his 
claim of exemption under the Texas homestead statutes. Meanwhile 
Sanders has sued the insurance company, the Garnishee Company, in a 
state court in Texas, in which state the Garnishee Company is subject 
to service of process. While this Texas action is pending, and prior to 
disposition of the issues raised by the answer of the Garnishee Company 
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in the Illinois action, the Garnishee Company files a bill in interpleader 
against Sanders and Armour Fertilizer Works in the United States Dis- 
trict Court in the district in Texas in which Sanders resides. The amount 
due is paid into court, the Garnishee Company is discharged and injunc- 
tions issue restraining further prosecutions of the actions in the state 
courts of Illinois and Texas. What decree shall the court render in the 
interpleader suit? 

Here, again, the court will not be primarily concerned with the rights 
of a garnishee since the Garnishee Company has paid its debt and ob- 
tained a complete discharge. As in the case before the United States 
Supreme Court and in Case I, Armour Fertilizer Works “asks nothing 
under any Texas law.” Under the circumstances now supposed it has 
been brought into the United States District Court against its will and 
protest. By virtue of its garnishment action in Illinois it claims the 
proceeds of the policy to the exclusion of Sanders. He, however, does ask 
something of Texas law—he claims the proceeds of the debt to him from 
the Garnishee Company as exempt from attachment or garnishment 
under Texas statute. Presumably the court here also is to “weigh the 
right or title of each claimant under the law of the state in which it arose, 
and determine which according to equity is the better.’’ The fact that 
interpleader is brought in Texas does not necessarily mean that the court 
is to enforce exemptions given by Texas statutes.® 

As has already been stated, the majority of the United States Supreme 
Court in the actual case of Sanders v. Armour Fertilizer Works found that 
Armour Fertilizer Works had, by service of the Illinois attachment in 
garnishment, acquired a lien on the garnished debt, subject to defeasance 
if certain subsequent events happened.” Becker v. Illinois Central R. R. 
Co. shows that one of such subsequent events would have been the recov- 
ery of a judgment in Texas by Sanders prior to the entry of a judgment 
against the garnishees in Illinois. 

In this second hypothetical case now under consideration Armour Fer- 
tilizer Works, following the reasoning of the majority in the United 
States Supreme Court, would contend (1) that the garnishment proceed- 
ings in Illinois gave it a “superior equity” to the proceeds of the debt 
that the Garnishee Company had paid into the federal court in Texas; 
(2) that had it secured an Illinois judgment against the Garnishee Com- 


6 292 U.S. 190, 200. 


67 Ibid. The court here quotes from the Circuit Court of Appeals opinion in 63 F. (2d) 902, 
906 (C.C.A. 5th 1933). 
$8 Ibid. 6 Td. at 203. 
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pany prior to any judgment against that company in Texas in favor of 
Sanders, its “lien” would have become absolute; and (3) that it would be 
inequitable to declare that because it had not been able, by reason of the 
injunction issued by the federal court in Texas, to get such final judgment 
in Illinois, Sanders had in some way become entitled to priority. On the 
other hand, Sanders would contend that (1) under the law of Illinois as 
laid down in Becker v. Illinois Central R. R. Co., his “equity”? would have 
prevailed had he secured a Texas judgment against the Garnishee Com- 
pany before Armour Fertilizer Works secured a judgment against that 
company as garnishee in Illinois; and (2) because he had been enjoined 










































from securing such judgment, it would be inequitable to hold that in 
; some way Armour Fertilizer Works had become entitled to priority. 
i Perhaps Sanders’ claim would be denied. It is hard to see, however, 
. why Armour Fertilizer Works would, on the reasoning of the majority of 
, the United States Supreme Court, be entitled to prevail. Its claim is 
1 subject to the same objections as, so it is submitted, might be made to 
t its claim in Case I. There is no need of restating them. 
e In this second hypothetical case the only real contest is between San- 
, ders and his garnishing creditor. The federal court in Texas might well 
t allow that creditor, Armour Fertilizer Works, to prevail. Illinois, the 
t state enacting the garnishment statute, might be held to have an “‘inter- 
est” to be regarded as “superior” to that of Texas, the state enacting the 
re homestead exemption statute that is involved. True, if this result is 
at reached, the exemptions allowed Sanders by the law of his domicil, which 
in is also the forum, are not secured to him. A federal court may, indeed, 
oe allow the same exemptions from execution and garnishment as are allowed 
R, under the law of the state in which such federal court sits;”° but in inter- 
y- pleader suits a court is properly less influenced by the law of the forum 
nt than in many other types of litigation. As a matter of fact the Supreme 
Court in Sanders v. Armour Fertilizer Works refused to enforce any claim 
of of Sanders to exemption under Texas law.” Neither the fact that Sanders 
ed is domiciled in Texas nor the fact that interpleader is brought in a federal 
.d- court in that state is sufficient to require the court to hold that Sanders 
bt is entitled to the exemptions extended by the Texas homestead statutes. 
as; If the debt from Sanders to Armour Fertilizer Works had been contracted 
m- in Illinois for goods sold and delivered to him there, the court might well 
consider that Illinois had the “superior interest,” especially if at the time 
902, 17 Stat. 197 (1872); 36 Stat. 1167 (1911); 28 U.S.C.A. § 727 (1928). 






™ 292 U.S. 190, 200, where the court quotes from the opinion of the Circuit Court of Ap- 
peals in 63 F. (2d) go2, 906 (C.C.A. 1933). 
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the sale was made Sanders was residing in Illinois. The court might then 
feel that the fund in court should be awarded to Sanders’ creditor. More- 
over, exemptions from garnishment have been said to be only “remedial,” 
i.e., a matter of procedure to be regulated by the law of the forum, not 
by the law of the principal debtor’s domicil.” In view of the decision in 
Sanders v. Armour Fertilizer Works it is doubtful whether Texas would 
be held to be the state with the “superior interest” merely because the 
premises insured were situated within its borders. 

If this solution of the problem presented by the two hypothetical cases 
is followed, then the Garnishee Company is no longer an indifferent stake- 
holder. For example, in Case II, suppose that as soon as the Garnishee 
Company was garnished in Illinois Sanders started suit in Texas against 
the Garnishee Company. That company would not be under any duty 
to take advantage of the Federal Interpleader Act. It could await the 
outcome of the two suits in Illinois and Texas. If the Illinois court were 
the first to enter a judgment against it, Texas would be obliged to give 
full faith and credit to such judgment. If the Texas court were the first 
with judgment, Illinois would, under Becker v. Illinois Central R. R. Co., 
give full faith and credit to the Texas judgment. If the Garnishee Com- 
pany in some way, by pleading or otherwise, brought to the attention of 
each court the pendency of the suit in the other, and gave Sanders proper 
notice of the garnishment action, it would be secure from double liability 
in the United States. However, if the Garnishee Company took advantage 
of the Federal Interpleader Act to file interpleader in a federal court, it 
would cause the rights of the contesting claimants to be determined by a 
body of rules developed by federal courts as herein suggested. As will 
hereinafter be suggested, the chances are that the Garnishee Company, 
whenever possible, will choose to take advantage of the Federal Inter- 
pleader Act. 

In Case I if the Garnishee Company chooses to interplead under the 


7 See Chicago, Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710, 717-18 (1899). 
Statutes may, of course, give a non-resident the same exemptions from garnishment as are 
allowed in the state of his residence. See, for example, Ill. Rev. Stat. 1935, c. 52, {J 22 (wages 
earned and payable out of Illinois); Vt. Pub. L. 1933, § 1754 (“nor shall a corporation be 
adjudged a trustee by reason of any money due from it to a person residing without the state 
for services rendered without the state, provided a like sum of money so due would be exempt 
from attachment by trustee process in the state where such person resides’). Some statutes 
exempt from garnishment wages earned and payable out of the state if the principal cause of 
action arose out of the state, unless the principal debtor is served personally in the garnishment 
suit. E.g., Ill. Rev. Stat. 1935, c. 52, § 23; Iowa Code 1935, § 11769; Carroll’s Ky. Stat. 1930, 
§ 1701a; Tenn. Code 1932, § 9429. 
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federal statute, rights of competing garnishing creditors are no longer 
settled by any race to priority of judgment in state courts. At the election 
of the Garnishee Company the rights of such competing creditors will 
now be a matter for adjudication according to a body of federal law built 
up by federal courts. State courts must still bow to such decisions as 
Harris v. Balk. Side by side with the rules imposed by the Supreme Court 
of the United States on the state courts in the matter of jurisdiction to 
garnish debts will grow up a body of jurisprudence administered only in 
federal courts in contests involving competing garnishing creditors 
brought into the federal courts at the election of supposedly indifferent 
stakeholders. In this new federal jurisprudence the courts should be able 
to avoid some of the questionable reasoning used in Chicago, Rock Island 
& Pacific Ry. Co. v. Sturm and Harris v. Balk.?3 There will be no need to 
discuss the “situs” of a debt for purposes of garnishment. There will be 
no need to resort to an “implied” agency in the garnishee creditor to sue 
the garnishee debtor as “agent” for the debtor-creditor. Out of place 
should be talk of “liens” and “inchoate liens” created by service of at- 
tachment in garnishment. In these cases the courts will have to consider 
the relationship of different states to the debt or debts alleged to exist 
between one or more principal creditors and a debtor-creditor and the 
relationship of those states to the debt from the debtor-creditor to the 
garnishee debtor. The relationship of some one state to these debts will 
be held the closest. That state will be held to have a “superior interest” 
entitling it to garnish the garnishee debtor at the suit of some one principal 
creditor. That “interest” will be “superior” to the “interest” of any 
other state to provide for the garnishment of the same debt by some other 
principal creditor. Or, in some cases like the second hypothetical, it may 
be that no state will have an “interest” to garnish “superior” to the 
“interest’’ of the state in which the debtor-creditor has sued the garnishee 
and the debtor-creditor will be allowed to recover in his own behalf. 

The Federal Interpleader Act is broad in scope. It authorizes bills of 
interpleader 
by any person, firm, corporation, association, or society . . . . having issued a note, 
bond, certificate, policy of insurance, or other instrument of the value or amount of 
$500 or more, or providing for the delivery or payment or the loan of money or prop- 


erty at such amount or value, or being under any obligation written or unwritten to 
the amount of $500 or more.” 


3 See Goodrich, Conflict of Laws 129-30 (1927); Beale, The Exercise of Jurisdiction in Rem 
to Compel Payment of a Debt, 27 Harv. L. Rev. 107, 121-22 (1913). 


4 49 Stat. 1096 (1936); 28 U.S.C.A. § 41 (26) (1926) (as amended). 
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The field for interpleader under this statute by a corporate garnishee 
is wide. The statute does not compel such a garnishee to take advantage 
of the privileges offered by it, but the benefits of so doing are so great that 
it is difficult to believe that a corporate garnishee will fail to make use of 
the privileges of the statute when opportunity offers. It is impossible to 
secure corresponding benefits in a state court due to the fact that the 
process of a state court does not run beyond the state boundaries.’> For 
example, suppose that a citizen of state S-1 claims a “lien” on the proceeds 
of a $1000 fire insurance policy by virtue of an attachment in garnishment 
served on the insurer in that state in a suit brought by the citizen of state 
S-1 against a citizen of state S-2, the policyholder, in which the defendant 
was served only by publication and did not appear. Suppose, also, that 
a citizen of state S-3 claims a “lien” on the same proceeds by virtue of an 
attachment in garnishment served on the insurer in that state in a suit 
brought by the citizen of state S-3 against the citizen of state S-2, the 
policyholder, in which the defendant was also served only by publication 
and did not appear. Suppose, further, that the citizen of state S-2, the 
policyholder, claims the proceeds on the theory that they are exempt from 
attachment in garnishment by virtue of the exemption statutes of state 
S-2, the state of his domicil and the state in which the property insured 
was located. The insurance company cannot force the citizens of states 
S-1 and S-3 into a state court in state S-2 to interplead there with the 
citizen of state S-2. If there were no Federal Interpleader Act, the insur- 
ance company would be obliged to take care that it followed in each 
garnishment suit the course of conduct suggested for a garnishee in 
Harris v. Balk. It would be obliged to do so if it wished to be in a position 
to plead effectively a judgment entered against it as garnishee in bar of 
further prosecution of any action that the citizen of state S-2 might later 
institute against it on the policy as well as in bar of further prosecution of 
the garnishment suit in the other of the two states S-1 and S-3. In prac- 
tice the insurance company will often find itself vexed by two or more 
suits. Under the Federal Interpleader Act the insurer could interplead 
the different claimants in one suit in the federal district court of the 
district in which one (or more) of the claimants resides.” By payment 
of the amount involved into court or by giving a bond conditioned upon 
its compliance with the future order or decree of the court with respect 
to the subject matter of the controversy” the insurer could obtain relief 


75 New York Life Insurance Co. v. Dunlevy, 241 U.S. 519 (1916). 
% 49 Stat. 1096 (1936); 28 U.S.C.A. § 41 (26) (1926) (as amended). 77 Ibid. 
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from double or multiple vexation. Further discussion of the benefits of 
the Federal Interpleader Act would be a work of supererogation in view 
of the able discussion of the statute elsewhere.”* With the stakeholder 
dismissed from further litigation in such cases as that which has just been 
briefly described the federal courts will have broad opportunities to de- 
velop sensible principles as to when one of several creditors of a debtor 
is entitled to priority in having his claim satisfied out of a debt due that 
debtor from a corporation that is doing business in more than one state. 
However, the cases will be many and the years long before these prin- 
ciples will be clearly enunciated. 


18 Chafee, The Federal Interpleader Act of 1936, 45 Yale L. J. 963 ff., 1161 ff. (1936). 
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CHARITABLE SUBSCRIPTIONS IN ILLINOIS 


Lewis C. MurTAUGH* 


ROMISES which lack a consideration have been so frequently en- 

forced on the basis of the doctrine of promissory estoppel that it is 

fruitless to tilt with the question of whether such a doctrine should 
be recognized.’ The question of the extent to which the doctrine will be 
allowed to supersede the requirement of consideration for the enforcement 
of promises is one that it may confidently be predicted will be worked out 
only in the greatest confusion in which the elements of consideration, 
estoppel and promissory estoppel may be expected to be confused and 
misnamed.? 

In the van in creating such legal bedlam are the cases enforcing the pay- 
ment of promised sums to charities.* To those familiar either with history 
or with current events, it is a commonplace that the policy of nations 
towards charities, especially religious institutions, varies. In this country 
charities seem to be in universal favor and the courts have gone to great 
extent to make this clear.‘ Their extent and growth is a matter of common 
knowledge. 


* Member of the Illinois bar. 


* See 1 Williston, Contracts § 139 (2d ed. 1936); also Cardozo, J., in Allegheny College v. 
National Chautauqua County Bank, 246 N.Y. 369, 159 N.E. 173 (1927). 

? Estoppel may arise if there is justifiable detrimental reliance upon a representation of fact; 
promissory estoppel when there is justifiable detrimental reliance upon the performance of a 
promise. If the act done by the promisee is bargained for as a return for the promise, it may be 
consideration. The mere performance of a condition, however detrimental, attached to a 
gratuitous promise is not consideration. See 1 Williston, Contracts § 139 (2d ed. 1936). 
Interesting cases of real estoppel based upon a promise are Golden v. Cervenka, 278 IIl. 409, 
116 N.E. 273 (1917), and Niblack v. Farley, 286 Ill. 536, 540, 122 N.E. 160 (1919), in which 
notes given to a bank without consideration to create the appearance of assets were enforced 
by the receiver on the closing of the bank. For a comment on an “injurious reliance” theory 
for enforcing all promises, see Cohen, The Basis of Contract, 43 Harv. L. Rev. 553, 578 (1933): 

3 Foran analysis and citation of authority on charitable subscriptions generally, see 1 Willis- 
ton, Contracts § 116 (2d ed. 1936); T. C. Billig, The Problem of Consideration in Charitable 
Subscriptions, 12 Corn. L. Q. 467 (1927), reprinted in American Law School Association, 
Selected Readings on the Law of Contracts 542 (1931); and extended notes in 38 A.L.R. 868 
(1925) and 95 A.L.R. 1305 (1935). 

4 Continental Illinois National Bank and Trust Co. v. Harris, 359 Ill. 86, 194 N.E. 250 
(1935), and cases cited therein. 
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One of the commonest means by which their continuance and growth is 
effectuated is by the subscription drive.’ This results in the charity having 
large amounts of promises represented by notes or subscription agree- 
ments of various sorts. On the performance of these promises, charities 
sometimes depend for their very existence, sometimes for their growth.® 
The courts have generally been very willing to see that these expectations 
are not frustrated by a change of heart on the part of the promisor or by 
his untimely death.’ Although such promises have been enforced for a 
great variety of reasons, the favored device has been by the application of 
the doctrine of promissory estoppel. Even when other elements of the 
alleged contract were enlarged upon, the courts have usually made the 
promissory estoppel element part and parcel of their decision. Thus, be- 
cause of such frequent enforcement, it has been suggested* that the 
promissory estoppel section of the Restatement of Contracts? should have 
been supplemented by a rule of law that a written subscription to a char- 
ity should not be invalid or unenforceable for want of consideration. 
However, such a rule of law can almost be reached by a sympathetic 
definition of the reliance necessary for promissory estoppel. For in many 
states, reliance seems to be that measure of reliance upon the promise to 
make a gift to charity which actually was taken by the charity before the 
court. Such a sophisticated conclusion may be supported by decisions 
finding the necessary reliance in the obtaining of subscriptions, in the 
subscriptions of others or in the mere continued existence of the charity, 
as well as the more obvious building of a church or school.’® In a recent 






































































5 Promises obtained in a subscription drive differ from isolated promises in that the latter 
lack a possible consideration arising from other subscriptions, or from the labor of obtaining 
other subscriptions. Frequently, too, a subscription is for a more definite purpose the accom- 
plishment of which is easily denominated reliance. For these reasons and because they are by 
far the commonest sort of promises which have reached the courts, only subscription promises 
are considered herein, unless specially designated otherwise. 

















* The cases seem not to have discussed the worth of continuance of particular charities or 
to question the value of expansion of their activities. 








7See, generally, authorities cited in note 3 supra. For Illinois cases see note 16 infra. It 
seems always to have been presumed that the charity has reasonably relied on the promised 
sum unless the promise was withdrawn before reliance. See note 35 infra. 


*T. C. Billig, op. cit. supra note 3, at 480. 


9 Rest., Contracts § 90 (1932): “A promise which the promisor should reasonably expect 
to induce action or forbearance of a definite and substantial character on the part of the 
promisee and which does induce such action or forbearance is binding if injustice can be 
avoided only by enforcement of the promise.” 


See note 3 supra for authorities generally. Note that the reliance referred to is present 
in any subscription case. 
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Illinois Appellate Court decision," the relatively ascetic conceptions of the 
earlier Illinois cases on promissory estoppel were broadened to include al- 
most all of these “reliances.’’” 

The Illinois cases without recognizing the term have clearly relied upon 
a promissory estoppel principle in sustaining charitable™> and non-chari- 
table‘ subscriptions,"’ even though oftentimes there was a definitely recog- 
nizable consideration for the subscription."® Sometimes there were clearly 
mutual promises between subscribers for the benefit of the charity.” 
Promises of subscribers to each other might be consideration without the 


necessity of any mention of promissory estoppel,"® but usually the court 
has brought in the point of reliance." 


The content of the promissory estoppel doctrine was not subjected to 
much analysis until the courts were confronted with sets of facts which in 


" In re Estate of Wheeler, 284 Ill. App. 132, 1 N.E. (2d) 425 (1936). No attempt to secure 
a further review was made. 


™ The labor of obtaining subscriptions, however, was not relied upon. 


"3 Robertson v. March, 3 Scam. (4 Ill.) 198 (1841); Pryor v. Cain, 25 Ill. 263 (1861); Gris- 
wold v. Trustees of Peoria University, 26 Ill. 41 (1861); Johnston v. Ewing Female University, 
35 Ill. 518 (1864); Trustees v. Garvey, 53 Ill. 40 (1870); Snell v. Trustees, 58 Ill. 290 (1871); 
Whitsitt v. Trustees, 110 Ill. 125 (1884); Hudson v. Green Hill Seminary, 113 Ill. 618 (1885); 
Beatty v. Western College, 177 Ill. 280, 52 N.E. 432 (1898). 


*4 Cross v. Pinckneyville Steam Co., 17 Ill. 54 (1855); Thompson v. Board of Supervisors, 
40 Ill. 379 (1866); McClure v. Wilson, 43 Ill. 356 (1867); Miller v. Ballard, 46 Ill. 377 (1868); 
Hall v. Virginia, 91 Ill. 535 (1879); Richelieu Hotel Co. v. Military Encampment Co., 140 Il. 
248, 29 N.E. 1044 (1892); Grubbs v. Kelly, 149 Ill. App. 550 (1909). Regarding preincorpora- 
tion promises to subscribe generally, see 1 Williston, Contracts § 118 (2d ed. 1936). 


s As in the Restatement, note 10 supra, no distinction was made between charitable and 
non-charitable subscriptions. 


** Thompson v. Board of Supervisors, 40 Ill. 379 (1866); Hall v. Virginia, 91 Ill. 535 (1879); 
(relocation of a county seat); McClure v. Wilson, 43 Ill. 356 (1867) (escaping Civil War 
draft); Richelieu Hotel Co. v. Military Encampment Co., 140 Ill. 248, 29 N.E. 1044 (1892), and 
Miller v. Ballard, 46 Ill. 377 (1868) (securing a convention); Grubbs v. Kelly, 149 Ill. App. 550 
(1909) (securing a new industry and railroad for the town). 


'7 Whitsitt v. Trustees, 110 Ill. 125 (1884). In some of the cases, especially where non- 
charitable subscriptions were involved, the agreements might have been so construed. 


*® Tonica & Petersburg Railroad Co. v. McNeely, 21 Ill. 71 (1859); see Chicago Bank of 
Commerce v. Kraft, 269 Ill. App. 295 (1933). 


9 Thus, in Whitsitt v. Trustees, rro Ill. 125 (1884), the court said at page 131, “It has often 
been held, in the case of mutual subscriptions for a common object, and there has been expendi- 
ture of money in the accomplishment of the object, that a subscription is binding as a valid 
contract, expenditures having been made on account thereof.” 
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the courts’ eyes did not merit recovery.” In Pratt v. Trustees,™ the promi- 
sor died before the purchase of a bell, which was to be paid for in part by 
the sum he had promised. The court held that since no action had been 
taken, death revoked the offer and there was no liability.” In Beach v. 
First M.E. Church, the same result was reached when insanity of the 
promisor intervened before the construction of a church was begun. 
Again, in an appellate court case,*4 a subscriber withdrew before the com- 
mencement of the work of remodeling, the expenses of which he had prom- 
ised to defray in part, and the court refused’ to hold him liable. The court 
denied that the labors of the pastor in getting the necessary subscriptions 
were sufficient reliance. The court considered that an earlier case*s to the 
contrary could not stand in view of the later cases just discussed. Since 
this element of labor is always present and this consideration has not been 
relied upon successfully since that time, the conclusion seems justified.” 

The case of Beatty v. Western College”’ reinforced the principle of the 
Beach and Pratt cases and in addition clarified the legal situation. The 
court disregarded an expressed consideration in the note on the ground 
that the proof tended to show that the note was a gift or donation” and 
that such promises were enforced only “if money has been expended or 
liabilities have been incurred which by legal necessity must cause loss or 
injury to the person so expending money or incurring liability, if the note 


* Tilinois cases denying recovery to charities are Pratt v. Trustees, 93 Ill. 475 (1879); 
Beach v. First Methodist Church, 96 Ill. 177 (1880); Augustine v. Trustees of Methodist 
Episcopal Society, 79 Ill. App. 452 (1898); Cutwright v. Preachers Aid Society, 271 Ill. App. 
168 (1933). To these might be added Kelly v. Dyer, 359 Ill. 46, 194 N.E. 255 (1935), al- 
though an inspection of the briefs indicates that the argument was not based upon the fact 
that the promisee was a charity. 

* 93 Ill. 475 (1879). 


* Id. at 478: “Where notes are given by way of voluntary subscription, to raise a fund or 
promote an object, they are open to the defence of a want of consideration, unless money has 
been expended, or liabilities incurred which, by a legal necessity, must cause loss or injury to 
the person so expending money, or incurring liability, if the notes are not paid It is the 
expending of money, etc., or incurring of legal liability, on the faith of the promise, which 
gives the right of action, and without this there is no right of action.” 

3.96 Ill. 177 (1880). 

** Augustine v. Trustees of Methodist Episcopal Society, 79 Ill. App. 452 (1898). 

*s Kentucky Baptist Education Society v. Carter, 72 Ill. 247 (1874). ~ 

* The court, in Cutwright v. Preachers Aid Society, 271 Ill. App. 168 (1933), denied that 
either the labor of obtaining subscriptions or the subscriptions themselves were consideration. 


*7 177 Ill. 280, 52 N.E. 532 (1898). Recovery was allowed because a building had been built 
in the expectation that the sum promised would be available to pay for it. 


#8 See 1 Williston, Contracts 116 (2d ed. 1936). 
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is not paid.’’*® In such cases, said the court, “The gift will be upheld upon 
the ground of estoppel and not by reason of any valid consideration in 
the original undertaking.”’*° The opinion, by recognizing that reliance 
was not consideration, and that the enforcement of these promises was not 
based on contract principles did a great deal to clarify both the law of 
contracts and of charitable subscriptions in this state. 

The seeming simplicity of promissory estoppel as limited by the opin- 
ions, however, is deceiving. If the charity procures a subscription on the 
basis of which it builds a building, the case for recovery is clear. Suppose 
the contract for the structure is signed but the building is not begun or has 
just begun when the promise of the sum was withdrawn. The liability in- 
curred, the measure of damages of the church to the contractor would be 
considerably smaller than the full cost of the building. This would seem 
to be the measure of reliance also on a quantum meruit basis. Yet, the 
usual terminology that the promisor is estopped to plead lack of consider- 
ation would indicate that full recovery on the promise could be made. 
There are apparently no decisions allowing only a partial recovery.** 

Even though no actual liability was incurred or expenditure made which 
the performance of the promise was intended to cover, it would seem 
reasonable to allow recovery by the charity in at least one class of cases. 
Suppose A promises a charity the sum necessary to build a school and 
B promises the charity the sums necessary to maintain it. It would be 
almost useless to enforce one without enforcing the other. The building of 
the school should clearly be enough reliance for both promises. The occur- 
rence of considerable future liabilities and expenditures, even though not 
contracted for as yet, is so predictable that when the action giving rise to 


29 Beatty v. Western College, 177 Ill. 280, 293, 52 N.E. 432, 435 (1898). 


3° Ibid. The court also adopted the following language from Simpson Centenary v. Tuttle, 
71 Iowa 596, 590, 33 N.W. 74, 75 (1887): “Where a note, however, is based on a promise to give 
for the support of the objects referred to (founding a school, church or other institution of 
similar character), it may still be open to this defense, (want of consideration), unless it shall 
appear that the donee has, prior to any revocation, entered into engagements or made expendi- 
tures based on such promise, so that he must suffer loss or injury if the note is not paid. This 
is based on the equitable principle that, after allowing the donee to incur obligations on the 


faith that the note would be paid, the donor should be estopped from pleading want of con- 
sideration.” 


* It has been urged that, although the extent of reliance, rather than expectation, is an ap- 
propriate measure of damages for some contracts, charitable subscriptions should neverthe- 
less be dealt with on the basis of expectations. Fuller and Perdue, The Reliance Element in 
Contract Damages, 46 Yale L.J. 52, 373, 405 (1936-37). There are, however, dicta that the 
amount of reliance measures the recovery. Pryor v. Cain, 25 Ill. 262, 265 (1861); Miller v. 
Ballard, 46 Ill. 377, 380 (1868). Cf. Alexander Hamilton Institute v. Jones, 234 Ill App. 444 
(1924). 
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the liabilities has been undertaken in reliance upon a promise to defray 
them, there seems as much reason for enforcing this payment as for en- 
forcing payment to defray the cost of the building itself. This result was 
reached in an early appellate court case. A promise to the endowment 
fund of a school not yet started but made to induce its foundation was 
enforced when the college was founded, teachers hired and other expendi- 
tures were made on the faith of the endowment fund of which the note 
formed a part.* 

Suppose the promise to maintain the school was made after the school 
was built and in operation. The existence of the liabilities would not have 
been caused by any reliance upon the promise and without more it would 
seem clear that liability should be denied. The mere expectation of a new 
source of revenue would seem to be in the same class as the expectations 
in the unbuilt church*4 and the unbought bell cases.*5 Yet, this seems to 
have been denied by the appellate court in the recent case already men- 
tioned.** 

In that case a promise was made to bequeath a sum to the endowment 
of a church, the income of which was to be used to meet its ordinary cur- 
rent expenses. No interest was paid by the promisor, who died twelve 
years later. The church was already built and prospering and it was to 
assure the continuity of its operation that the endowment fund drive had 
been undertaken. In 1918 the income of the endowment fund contributed 
about two per cent of the current income. In 1933 the income of the fund 
was almost thirty per cent of the total income. This was, of course, largely 
due to the drive which had brought large sums into the fund. However 
true to the prediction which caused the founding of the fund, the current 
contributions declined during the same period, although the membership 
increased. The court allowed the charity to recover even though there 
was no reference to any additional activities undertaken in reliance upon 
the fund as a means of support.37 

» Friedline v. Board of Trustees, 23 Ill. App. 494 (1887). 


33 An important, though probably not crucial element was that interest had been paid on 
the note for a time. 

44 Beach v. First M.E. Church, 96 Ill. 177 (1880). 35 Pratt v. Trustees, 93 Ill. 475 (1879). 

% In re Estate of Wheeler, 284 IIL App. 132, 1 N.E. (2d) 425 (1936). 

37 Id. at 145 (N.E. at 431): 

“The statements of the receipts and disbursements show that the current income had so 
decreased by 1933 that the income from the endowment fund became a vital factor in carrying 
on the religious and charitable work of the church. The trustees say that, relying on the valid- 
ity of the pledges to the endowment fund, they have carried on the work of the church in face 
of declining current income. . . . . 

“We hold . . . . that there was a sufficient consideration by reason of the expenditure of 
money in carrying on the work of the church in reliance on the endowment fund : 
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The court further indicated that in the continued operation of the 
charity, there is sufficient reliance for enforcing the payment of sums 
designed to maintain that operation in the future.** The logical justifica- 
tion may be that the charity, had it known of the future default, might 
have husbanded its resources and curtailed its operations so as to have 
sufficient funds for future expenses. The argument might also be made 
with regard to the promise to contribute to the purchase of a bell, that 
relying on the promise and not expecting to have to pay for the bell out 
of revenue, the usual rather than curtailed expenditures were made, there- 
fore even though the bell was not bought or contracted for before the 
promise was withdrawn, liability should be enforced.*? 

The court in the Wheeler case has thus suggested that there should be 
an inference of reliance in favor of any going charity.*° This seed, if the 
Wheeler case is an influence in the law, may be expected to develop, with 
proper handling, so that soon the inference of reliance might well become 
an almost conclusive presumption. 

A word about the promissory estoppel doctrine in non-charity cases. 
If the necessary reliance is reduced to the minimum in charity cases, will 
cases involving promises for non-charitable purposes, subscription or 
otherwise, follow, and if so, will not the conception of consideration be 
outmoded? The Illinois courts have cited charitable and non-charitable 
subscription cases indiscriminately, and on the same authority the 
appellate court has sustained recovery on a non-subscription, non-char- 
itable promise.“ It is hard to believe that the courts in later years have 
not been more concerned with the necessities of charities than with the 
justifiability of reliance or even with the existence of actual reliance. 
There seems no reason of policy for not scrutinizing these latter elements 
more carefully in non-charitable cases. The inference of reliance may 
eventually be the method for making a distinction between charitable and 


38 There is an intermediate situation: current operations might be expanded or otherwise 
change materially in reliance upon the promised sum, ¢.g., additional personnel contracts 
might be entered into or tuition lowered. It could be argued that these are just as much re- 
liance as building. See Friedline v. Board of Trustees, 23 Ill. App. 494 (1887). Such situations 
might be readjusted more easily if the promised sum were not forthcoming. See note 35 supra. 
However, this would be a much stronger case for recovery than where current operations have 
continued without change. 

39 Cf. Pratt v. Trustees, 93 Ill. 475 (1879). 


4 Citing In re Estate of Griswold, 113 Neb. 256, 202 N.W. 609 (1925); see also Irwin v. 
Lombard, 56 Ohio St. 9, 46 N.E. 63 (1897); First Presbyterian Church v. Dennis, 178 Iowa 
1352, 161 N.W. 183 (1917); of. Beatty v. Illinois, 177 Ill. 280, 52 N.E. 432 (1898). 

# Switzer v. Gertenbach, 122 Ill. App. 26 (1905). The leading case is Ricketts v. Scothor, 
57 Neb. 51, 77 N.W. 365 (1898). 
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non-charitable subscription cases. The Wheeler case, however, is too slim 
a premise for concluding that the more restricted promissory estoppel doc- 
trine, as worked out by many Illinois decisions, is no longer the limit of 
enforceability. 

Prior to the Wheeler case, promises to subscribe had been enforced 
almost exclusively on a promissory estoppel as distinguished from a con- 
sideration basis. The statement in an early case* that the labor of getting 
subscriptions was sufficient consideration for the promise to give has been 
considered overruled by the Pratt and Beach cases.*? The Wheeler case, 
however, allegedly based its decision as much upon true consideration for 
the promise as upon reliance. The court found consideration for the de- 
cedent’s promise in the promises and payments of others and in the 
“offer” of the church as expressed in the resolution which inaugurated the 
drive to receive any money given, to hold it in trust in perpetuity and to 
use the income for only certain of its purposes.‘4 Because almost any 
charitable subscription case could be so presented as to involve similar 
considerations, the court’s position deserves close scrutiny. 

In holding that the promises of the various pledgors, all of whom sub- 
scribed separately, were mutual and that the promises or payments of sub- 
sequent subscribers were consideration, the court seems to rely upon a 
fictitious interpretation of the facts.45 If any contract exists, it is between 
the charity and the subscriber. However the action of one charitably 
minded person may influence another, their separate promises are each 
direct to the charity and can hardly be termed mutual promises in con- 
sideration of each other.“ They are neither made to each other nor bar- 


# Kentucky Baptist Education Society v. Carter, 72 Ill. 247 (1874). The labor of getting 
subscriptions should be sufficient if bargained for as consideration. But this would rarely be 
the case. 1 Williston, Contracts § 112 (2d ed. 1936). 


4s Augustine v. Trustees of Methodist Episcopal Society, 79 Ill. App. 452 (1898). Cut- 
wright v. Preachers Aid Society, 271 Ill. App. 168 (1933). 


44 The income could be used for local religious needs as distinguished from the church’s 
missionary or charitable activities. The court considered the subscription reciting the con- 
siderations referred to in the text an acceptance of the offer. The court implied the promise to 
receive the gift. See note 51 infra. 


4 It is not clear that the court was not merely applying promissory estoppel on the theory 
that the subsequent payments by other subscribers were expenditures in reliance on the now 
defendant’s promise. But since these donors neither expected nor were intended to be re- 
imbursed by the Wheeler payment, the essence of the hardship that promissory estoppel was 
designed to remedy is absent and the doctrine is inapplicable. Note that Restatement requires 
reliance by the promisee for promissory estoppel. Rest., Contracts § 90 (1932), quoted in 
note 9 supra. 

See Merchants Improvement Co. v. Chicago Exchange Bldg. Co., 210 Ill. 26, 33, 71 
N.E. 22, 26 (1904). To subsequent pledgors the prior pledge would be past or executed and so 
no consideration, since their pledges are not enforceable for lack of consideration, they could 
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gained for; two requisites for consideration in bilateral contracts.‘’ It is 
significant that, although numerous subscriptions have been present in 
almost every Illinois case, no court has ever relied on the point before. Be- 
sides, a recent appellate court decision has expressly denied the sufficiency 
of such consideration.” 

Regarding as consideration the agreement to receive the funds, to act 
as trustee thereof, and to use the income only for certain of the promisees’ 
purposes seems to conflict with the rule that gratuitous promises,‘® even 
to create a trust,5° are unenforceable. For there should be little difficulty 
in either finding or implying a promise to receive the benefit if this may be 
called consideration for the promise to give. The difficulty is not in find- 
ing or implying such a promise, it is in finding any reasonable ground for 
the assertion that there really was a bargain struck between the parties,” 
and it is, further, in making such a promise qualify as consideration.* 


hardly make the prior pledge enforceable. See 1 Williston, Contracts § 103e. (2d ed. 1936). 
Of course, as heretofore pointed, if subscribers promise each other for the benefit of a charity 
or an individual, an enforceable third party contract may arise. 

47 See 1 Williston, Contracts §116 (2d ed. 1936). 


48 In Cutwright v. Preachers Aid Society, 271 Ill. App. 168 (1933), the promise was expressed 
to be “in consideration of others subscribing.” The court said at p. 171, “There was no con- 
sideration of any kind for the execution of the instrument, except that expressed on the face 
of the instrument, which expresses no consideration.”” The Board of Tax Appeals, however, 
considers a charity’s claim on such consideration to be valid in determining the net estates of 
decedents. Edna F. Hays, et. al., Extrs. (B.T.A. 1936). 


49 Richardson v. Richardson, 148 Ill. 563, 36 N.E. 608 (1893); Kelly v. Dyer, 359 IIl. 46, 
194 N.E. 255 (1935) (note held by charity). 


S° Switzer v. Skiles, 8 Ill. 529, 535 (1846); McCartney v. Ridgway, 160 Ill. 129, 155, 43 N.E 
826, 835 (1896). 

5* Such an agreement might easily be implied from the acceptance of the signed subscrip- 
tion. See 1 Williston, Contracts § goa (2d ed. 1936). The Wheeler case distinction of all previ- 
ous Illinois cases whether or not liability was sustained because “in none of these cases ap- 
peared any promise by the donee or charity to do anything” (284 Ill. App. 132, 140, 1 N.E. 
(2d) 425, 428) seems irrelevant. In addition it is untrue since the promises of the church were 
solely as to funds received; thus, the court was forced to imply the promise to receive the funds, 
even in this case. 


Ss? If an actual bargain was based upon the consideration stated it should have been sus- 
tained. Rest., Contracts § 84a (1932). The courts generally will not consider the adequacy of 
a bargained-for consideration. Guyer v. Warren, 175 Ill. 328, 335, 51 N.E. 580 (1898); 1 Wil- 
liston, Contracts § 115 (2d ed. 1936). Nevertheless, finding that a promise to accept a gift is 
bargained-for in exchange for a promise to give, seems both a stretch of the imagination and a 
reductio ad absurdum of the requirement of consideration in bilateral contracts. See Ballantine, 
Is the Doctrine of Consideration Senseless and Illogical? 11 Mich. L. Rev. 423 (1913). 


53 Mutual promises are not the only requirement for a bilateral contract. If the perform- 
ance promised is not enforceable, or if it is not sufficient consideration, neither is a promise of 
such performance sufficient. See 1 Williston, Contracts § 103b (2d ed. 1936). 
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There is room for doubt that the performance promised by a church in 
agreeing to use funds for certain of its purposes can qualify as detriment 
inasmuch as by law religious corporations are already in this state bound 
to hold gifts upon the terms given.54 This same duty is imposed on chari- 
ties generally without a statute on ordinary trust principles.55 The court 
in the Wheeler case felt nonetheless that there was detriment because of 
the promise to conserve the principal and to use the income for but some 
of its purposes, relying on section 84(c) of the Restatement of Contracts 
which provides that if the act promised “differs in any way from what 
was previously due,’’ it is sufficient. Reflection however, will show that 
‘the promised act did not differ in any way from the duty to use the gift 
for the purpose given® and that the promise of the charity being merely to 
fulfill its obligation was therefore questionable consideration.5’ 

Another pertinent approach in testing the soundness of the opinion is to 
consider the rights that were created in the promisor. It is axiomatic that 
in a bilateral contract as the court considered this to be, both parties must 
be bound on the acceptance or neither is.s* There must be enforceable 
rights created in each party by virtue of the contract. The fact of the 
existence of such rights may be tested by considering first the situation 
after the funds have been paid to the church, and then the situation be- 
fore actual payment but after the alleged contract had been completed by 
offer and acceptance.5? 


54 Cahill’s Ill. Rev. Stats. 1935, c. 32, § 173. The duty is of course owed to the members of 
the congregation as well as to the public generally. It follows that if there was no detriment to 
the church because this duty was owed, there was no benefit to the obligee because she was 
previously entitled to the promised performance. 1 Williston, Contracts § 102, 102a (2d ed. 
1936). 

55 Attorney General v. Illinois Agricultural College, 85 Ill. 516 (1877); Northwestern Univ. 
v. Wesley Memorial Hospital, 290 Ill. 205, 125 N.E. 13 (1919); State v. Toney, 141 Ore. 406, 
17 P. (2d) 1105 (1933); 2 Perry, Trusts and Trustees, § 733 (7th ed. 1929). 

% This is the reason given for denying tort liability. Parks v. Northwestern Univ., 218 Ill. 
381, 75 N.E. g91 (1905). 

57 See South Park Comm’rs v. Chicago City Ry. Co., 286 Il. 504, 509, 122 N.E. 89,92 (1919); 
Rienzi Co. v. Comm’rs of Lincoln Park, 198 Ill. App. 218, 232 (1916); Jn re Smith Estate, 69 
Vt. 382, 38 Atl. 66 (1897). “In the absence of special circumstances, we fail to see how a duty 
to apply the fund to a particular corporate purpose can better serve as a consideration than 
a duty to apply it to corporate purposes not specified. The duty in either case is implied.” 
Johnson v. Otterbein Univ., 41 Ohio St. 527, 531 (1885); and see note 55 supra. But see Irwin 
v. Lombard Univ., 56 Ohio St. 9, 46 N.E. 63 (1897); and cases collected in 38 A.L.R. 878 
(1925). Cf. Thompson v. Board of Supervisors, 40 Ill. 379 (1866). 

S$ Vogel v. Pekoc, 157 Ill. 339, 42 N.E. 386 (1895). See x Williston, Contracts § 103(e) 
(2d ed. 1936). 

’* This reverse procedure is adopted because the court considered only the first point at 
any length and because from the conclusion that there are no enforceable rights after payment, 
a similar conclusion as to the situation prior in time is necessary. 
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Examining the first situation, could the promisor have compelled per- 
formance of the obligation of the church to hold and administer the en- 
dowment fund as it had agreed to do? The court admitted the importance 
of this question and confidently answered the question in the affirmative.” 
Two cases are cited in support, neither of which is in point.™ In the 
Green case, the court enforced a provision in a gift for a reverting to the 
heirs of the donor if the property given was not used as specified. There 
was no such reverter provided for in the Wheeler case. In addition, this is 
clearly not enforcing the performance of the obligation to administer the 
fund. In the other case,” in which there was also no reverter provided for, 
the same bench as sat in the Wheeler case refused to allow a contributor to 
a fund to enforce its proper administration or to get his money back. 
There is no indication that this case is overruled. It is devoted largely to 
distinguishing the principle invoked in the Green case.® 

The only other case cited, the Allegheny College case,°4 was one in which 
a college enforced a subscription, hardly a strong case for proving the 
rights of the subscriber against the college. Without spelling it out, the 
court there did indicate that a duty was owed to the promisor to perpetu- 
ate her name in connection with a promised scholarship fund. The result- 
ing gratification of “the longing for posthumous remembrance” was the 
reason for holding that the promises were mutual consideration. This 


dictum,® amounting to no more than an intimation as to the enforceability 
of the non-charitable feature of the agreement, is weak support indeed for 
the assertion in the Wheeler case that the strictly charitable promises of 
the church could be enforced by a subscriber. 

The question of whether rights were created in the subscriber on her 
“acceptance” and before payment must be answered in the negative for 
surely a prospective donor has no greater rights than one who has already 


$e 284 Ill. App. 132, 142, 1 N.E. (2d) 425, 429 (1936). 

& Green v. Old People’s Home, 269 Ill. 134, 109 N.E. 701 (1915); Allegheny College v. 
Nat’! Chautauqua County Bank, 246 N.Y. 369, 159 N.E. 173 (1927). 

® Smith v. Thompson, 266 Ill. App. 165 (1932). 


63 In the Smith case the court said at p. 168: “. . . . we are of the opinion that a contribu- 
tor to a fund creating a trust for public charitable purposes where, under no circumstances, is 
there any right of reverter and the contribution is made without reservation, has no right to 
call the trustees of the fund to account for a misapplication of the funds or any other breach of 
the trust.” 

$4 246 N.Y. 369, 159 N.E. 173 (1927). 

5 Jd. at 375 (N.E., at 175): “More is involved in the receipt of such a fund than in the mere 
acceptance of money to be held to a corporate use ” Again, at 337 (N.E. at 176): “A 
duty to act in ways beneficial to the promisor and beyond the application of the fund to the 
mere uses of the trust would be cast upon the promisee by acceptance of the money. 
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contributed® and it is clear, therefore, that she would not be able to insti- 
tute suit if the church refused to receive the sums promised. 

As long as charitable subscription cases are decided on promissory 
estoppel principles, the inroads upon consideration can at least be studied 
and to some extent predicted. Even an arbitrary rule that reliance by a 
charity is conclusively presumed would have the virtue of certainty and 
definiteness and, it would seem, should give charities almost complete 
protection. Promissory estoppel is at least a direct attack on the necessity 
of consideration. When the court’s determination to protect the expecta- 
tions of charities leads them to begin chipping from within at the princi- 
ples of consideration, however, confusion is promoted not only in cases in- 
volving promises to charities but in other cases involving the principles 
which have thus been distorted. 

It is too early to predict that the Illinois law will follow this course. 
Any court not inclined to follow the Wheeler case has, as has been shown, 
ample opportunity to find authority as well as reason for its purpose. 


% See note 62 supra. 
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NOTES 


THE COURT OF CLAIMS ACT IN ILLINOIS 


Illinois needs a Court of Claims Act which will provide recovery for tort 
claimants. This fact is indicated by an examination of the actual accountability 
of state agencies in Illinois for injuries inflicted by officials and employees. 
There are, of course, existent acts which deal with different aspects of liability. 
However, a practical study cannot ignore the erratic functioning of the “court 
of claims,” nor the unsatisfactory working of the present law of state and 
municipal liability. As a consequence, existing legislation is inadequate in its 
modification of the common law of state responsibility. 

A comparison of “state tort’ responsibility in Illinois and New York not 
only reveals the confused situation in Illinois resulting from domination of the 
rule of state immunity, but emphasizes the advantages of New York’s policy 
of state accountability. State immunity to suit is axiomatic in the common 
law.? One consequence of the rule of immunity is the inapplicability of the doc- 
trine of respondeat superior when an officer or an employee of the state commits 
a tort in the performance of his duties. The only redress available to the injured 


* In legal language the term “‘tort”’ is usually applied only to invasions of personality and 
property by individuals and private corporations. The application of this term in the law of 
state responsibility must be made with caution. 


* Freund, Responsibility of the State in Internal (Municipal) Law, 9 Tulane L. Rev. 1 
(1934). 
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party is an appeal to the legislature for a special appropriation,’ or a personal 
suit against the tortfeasor. Financial inability of public employees and officials 
frequently results in an undue hardship to the victim of the tort.‘ Redress by 
legislative appeal suggests the baneful consequences of political influences and 
pressures, the failure to develop well-defined and consistent rules with regard 
to the making of appropriations, and the overburdening of the legislature with 
a multitude of claims the determination of which really requires judicial facili- 
ties. This state of the law has resulted in a barrage of vigorous criticism, in 
which commentators have emphasized strong practical justifications as well as 
the consonance of state responsibility with modern social, legal and political 
theories.5 

This constantly increasing criticism has resulted in some increase of state 
tort responsibility by legislative action in the federal government® and in some 
of the states,’ especially New York.* The advance, however, has been greatly 
impeded by the courts and other tribunals entrusted with the enforcement of 
such statutes. Apparent legislative desire for state accountability has been 
frustrated by strict construction.? Thus in New York it was not until 1929, 
after a period of strict interpretation, that legislative action resulted in effective 
state responsibility. Illinois is still laboring under a restrictive application of a 
statute apparently designed to bring about state accountability. 

With the legislative creation of the Board of Canal Appraisers in 1870, New 
York began its development toward judicial determination of tort claims against 


3 In Illinois today, as a practical matter, even this type of redress is unavailable. 

4 See Hall, The Law of Arrest in Relation to Contemporary Social Problems, 3 Univ. Chi. 
L. Rev. 345, 346-53 (1936). 

5’ Borchard, Government Liability in Tort, 34 Yale L. J. 1, 129, 229 (1924-25); Borchard, 
Governmental Responsibility in Tort, 36 Yale L.J. 1, 757, 1039 (1926-27), 28 Col. L. Rev. 577, 
734 (1928); Borchard, State and Municipal Liability in Tort, 20 A.B.A.J. 747 (1934); Borchard, 
Recent Statutory Developments in Municipal Liability in Tort, 2 Legal Notes on Local 
Gov’t 89 (1936); Davie, Suing the State, 18 Am. L. Rev. 814 (1884); Fleischmann, The Dis- 
honesty of Sovereignties, 33 N.Y. Bar Ass’n Rep. 229 (1910); Freund, Private Claims against 
the State, 8 Pol. Sci. Q. 625 (1893); Freund, op. cit. supra note 2; Laski, The Responsibility of 
the State in England, 32 Harv. L. Rev. 447 (1919); MacDonald, Substantive Liability of the 
State of New York, 1 N.Y. Bar Ass’n Bull. 235, 238 (1929); Maguire, State Liability for Tort, 
30 Harv. L. Rev. 20 (1916); Maitland, The Crown as a Corporation, 17 L.Q. Rev. 131, 142 
(1901); Tooke, The Extension of Municipal Liability in Tort, 19 Va. L. Rev. 97 (1932). 

$ See Borchard, The Federal Tort Claims Bill, 1 Univ. Chi. L. Rev. 1 (1933). 

7 Borchard, Government Liability in Tort, 34 Yale L.J. 1, 12 (1924); 1 State Law Index 53, 
57 (1925-26), 2 ibid. 79-80, 555 (1927-28), 3 ibid. 85, 86, 573 (1929-30), 4 ibid. 82, 550-51 
(1931-32); 44 Harv. L. Rev. 432, 433-34 (1931); Borchard, Recent Statutory Developments in 
Municipal Liability in Tort, 2 Legal Notes on Local Gov’t 89, 92-99 (1936). It is noteworthy 
that occasional reactions have occurred in the legislative extension of tort liability. Jd. at 97. 

® New York Court of Claims Act, N.Y.L. 1929, c. 467, § 12a. 


* Borchard, op. cit. supra note 7, at 9-13; 42 A.L.R. 1464 (1926); Reddock v. State, 68 
Wash. 329, 133 Pac. 450 (1922); Smith v. State, 227 N.Y. 405, 125 N.E. 841 (1920); Thompson 
v. State, 4 Ct. Cl. (Ill.) 27 (1918). 
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the state.*® This was followed by the creation of a Board of Audit whose juris- 
diction was more general." In 1883, both of these bodies were replaced by a 
Board of Claims.* The Court of Claims succeeded the board in 1897 with no 
change in jurisdiction." In 1908" the jurisdiction of the court was re-defined 
and thereafter remained unchanged until 1929. 

In 1908, the court asserted that “the principles governing the determination 
of controversies in the court of claims are the same as those between individuals 
or corporations in the ordinary courts of justice 16 This view was again 
asserted by the court in 1909"? and 1917"* and was adopted by the appellate 
division of the supreme court in 1914. With no change in the statute defining 
the jurisdiction of the court, the court of appeals impinged upon this broad 
concession of liability in 1917.” A period of strict construction” was introduced 
by a declaration that the state was immune as to governmental functions. This 
qualification was adopted by the court of claims in 1919.7 In 1920 the court of 
appeals traveled the entire road of immunity and strict construction by declar- 
ing that the state had merely waived its immunity from suit but had not ex- 
tended its liability in tort.?? Reversion to the way of immunity and the hopeless 
consequences of legislative relief were the results of this defeat of the legislative 
intent.*4 


10 N.Y.L. 1870, c. 321. ™N.Y.L. 1883, c. 205. 4 N.Y.L. 1908, c. 5109. 

™N.Y.L. 1876, c. 444. 13 N.Y.L. 1897, c. 36. 

*s The court “‘.... has jurisdiction to hear and determine a private claim against the 
state, including a claim of the executor or the administrator of a decedent who left him or her 
surviving a husband, wife or next of kin, for damages for a wrongful act, neglect or default, on 
the part of the state by which the decedent’s death was caused . . . . and the state hereby 
consents, in all such claims, to have its liability determined.”’ Code of Civil Procedure § 264, 
now § 12 of the Court of Claims Act, N.Y.L. 1920, c. 922. 

rz Ct. Cl. (N.Y.) vii (1908); Ten Eyck v. State, 11 Ct. Cl. (N.Y.) 149 (1907). 

17 Burke v. State, 119 N.Y.S. 1089 (1909). 

*8 Smith v. State, 13 State Dep’t Rep. (N.Y.) 57 (1917). 

9 Arnold v. State, 163 App. Div. 253, 148 N.Y.S. 479 (1914). 

20 Barrett v. State, 220 N.Y. 423, 116 N.E. 99 (1917). 

* It is to be noted that except for this period of strict construction, New York has always 
been liberal in the passage of special enabling acts permitting claims to be filed in the court 
of claims. Likewise, since 1915 the state has been liable as an ordinary defendant for tortious 
injuries in connection with its canals. N.Y.L. 1915, c. 494; amended in 1930, Cahill’s Cons. L. 
1930, c. 6, § 47. 

= McAuliffe v. State, 107 Misc. 553, 176 N.Y.S. 679 (1919); Green v. State, 107 Misc. 557, 
176 N.Y.S. 681 (1919); 5 Corn. L.Q 78, 338 (1919-20). 

23 Smith v. State, 227 N.Y. 405, 125 N.E. 841 (1920). See Borchard, Government Liability 
in Tort, 34 Yale L.J. 1, 9-10 (1924). 

24 Since the constitution of New York prohibits the legislature from auditing and determin- 
ing private claims, the legislature used the device of special enabling acts in which the court 
of claims was authorized to audit and allow tort claims against the state. N.Y. Const. art. 3, 
§ 19. See Williamsburgh Savings Bank v. State, 243 N.Y. 231, 153 N.E. 58 (1926); Brown v. 
State, 206 App. Div. 634, 198 N.Y.S. 773 (1923); Mann v. State, 130 Misc. 559, 224 N.Y.S. 
355 (1927). 
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In 1929, with the passage of § 12a75 of the Court of Claims Act, a new era of 
state accountability in New York was initiated.** While the court’s awards 
were only recommendatory,?’ regular appropriations were in fact made by the 
legislature to satisfy these awards. Recent statistical studies and statements by 
the legal department of the state indicate that the act has operated efficiently 
and economically.** However, there have been too few decisions since 1929 to 
indicate the limits of state responsibility.® In those cases which have arisen,3° 
responsibility of the state seems to be treated like that of an ordinary private 
wrongdoer.** The confines of the traditional categories of liability, for the most 
part, seem to outline the limits of state responsibility,3* and the same defenses 


~~ 4s “The state hereby waives its immunity from liability for the torts of its officers and em- 
ployees and consents to have its liability for such torts determined in accordance with the 
same rules of law and equity as apply to an action in the supreme court against an individual 
or a corporation and the state hereby assumes liability for such acts, and jurisdiction is hereby 
conferred upon the court of claims to hear and determine all claims against the state to recover 
damages for injuries to property or for personal injury while acting as such officer and em- 
”? N.Y.L. 1929, c. 467, § 12a. 

* It should be noted that since the New York constitution does not prohibit suit against the 
state in a regular court, the decisions of the Court of Claims may be appealed to the highest 
court. Freund, op. cit. supra note 2, at 14. See MacDonald, op. cit. supra note 5, at 238. 


27 With respect to the “‘binding”’ effect of an award made by the court, see 17 Corn. L. Q. 
254 (1932). 

28 See Borchard, Recent Statutory Developments in Municipal Liability in Tort, 2 Legal 
Notes on Local Gov’t 89, 98-99 (1936). The statistics analyzed by Professor Borchard indi- 
cate that between September 1, 1929 and January 20, 1935, aside from the claims filed under 
special enabling acts and under the canal acts, there were about 15 awards made per year 
with an average annual total of $82,000. 


29 Professor Freund in 1932 said that although the terms of the statute seem to indicate 
a legislative intent to impose liability in both governmental and corporate functions and not 
to adopt the “‘analogy of municipal tort liability,”’ yet it would be ‘‘extreme to say that the 
state intended to make itself liable for the consequences of errors committed in the adminis- 
tration of justice.’’ Freund, op. cit. supra note 2, at 15. 


3° Tt should be noted that the court has granted awards in some cases under special enabling 
acts and not under § 12a. Curley v. State, 148 Misc. 336, 265 N.Y.S. 762 (1933); Wilcove v. 
State, 146 Misc. 87, 261 N.Y.S. 685 (1933); Jacobson, Inc. v. State, 140 Misc. 306, 250 N.Y.S. 
562 (1931). In these cases it appears that the claimant went to the legislature first to make 
certain that an award would be granted. This was the practice from 1920 until the passage 
of § 12a. The facts in these cases, however, seem to indicate that an award would have been 
granted under § 12a. See Paige v. State, 269 N.Y. 352, 199 N.E. 617 (1936). 


3 “By section 12a, liability when proved by the rules of law applicable to individuals, has 
been affirmatively assumed, and jurisdiction to determine whether such a liability has been 
proved is conferred upon the court of claims . . . . no longer will the state use the mantle of 
sovereignty to protect itself from such consequences as follow the negligent acts of indi- 
viduals.’’ Jackson v. State, 261 N.Y. 134, 136, 184 N.E. 735, 736 (1933). 


# Shaft v. State, 147 Misc. 458, 263 N.Y.S. 905 (1933) (personal injury resulting from the 
improper maintenance of a state highway); Lackawanna Steel Constr. Co. v. State, 152 Misc. 
604, 273 N.Y.S. 895 (1934) (conversion); Kittle v. State, 245 App. Div. 401, 284 N.Y.S. 657 
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are available to the state as to any ordinary defendant in tort cases.33 Because 
of a separate statute,34 however, an important limitation is presented by the 
highway cases.35 

For a claimant to recover under § 12a, it is clear that the tortfeasor must be 
an “officer or employee” of the state and the injury must occur while “he is 
acting as such officer or employee.” When an individual is such an “officer 
or employee” is sometimes difficult to ascertain. In a recent case,37 the court 
of appeals held that the employees of a privately owned reformatory subject 
to state visitation were “employees” of the state within § 12a. This holding 
seems to imply that the employees of quasi-corporations and corporations both 
public and private entrusted by the state with the performance of govern- 
mental functions are “officers and employees” within § 12a.5* Since such subor- 
dinate agencies, in the performance of governmental functions, are immune 
from liability,3® such a construction leads to the result that liability attaches 
to the state but not to such agencies. 

A survey of state accountability in Illinois presents a strange contrast. The 
present Court of Claims was created by the legislature in 1917.*° Its predeces- 
sors were the Commission of Claims created in 18774 and the Court of Claims 


(1935) (personal injury to state park visitor); Frate v. State, 245 App. Div. 442, 283 N.Y.S. 
686 (1935) (personal injury to business visitor); Tooley v. State, 141 Misc. 4, 252 N.Y.S. 278 
(1931) (injury by state employee driving state truck). 


33 Miller v. State, 148 Misc. 184, 265 N.Y.S. 455 (1933) (contributory negligence); Country- 
man v. State, 159 Misc. 846, 288 N.Y.S. 612 (1936) (proximate cause); Consiglio v. State, 286 
N.Y.S. 32 (1936) (sixty day limitation for filing claims). After the enactment of § 12a, the 
special enabling act was used to waive this last defense. Wilcove v. State, 146 Misc. 87, 261 
N.Y.S. 685 (1933). This device has also been used to grant a convict the right to present his 
claim. Green v. State, 290 N.Y.S. 36 (1936). 


34 Highway Law § 58; N.Y. Cons. L. 1930, c. 25, § 58. This provides for state immunity 
from May 1 until November 15 where the injury results from a defect in a state or county 
highway. 

35 Several decisions have held that § 12a does not supersede this highway law. Miller v. 
State, 137 Misc. 768, 244 N.Y.S. 547 (1930), aff’d, 231 App. Div. 363, 247 N.Y.S. 399 (1931) 
(semble); Hinds v. State, 144 Misc. 464, 258 N.Y.S. 748 (1932). This construction has led the 
courts to draw a rather tenuous distinction between injuries caused by a ‘“‘defect in the high- 
way”’ and a “condition existing by reason of misfeasance or negligence.’’ See Hinds v. State, 
144 Misc. 464, 258 N.Y.S. 748 (1932). 

3 Sears v. State, 152 Misc. 32, 272 N.Y.S. 694 (1934). 


37 Paige v. State, 269 N.Y. 352, 199 N.E. 617 (1936). This decision seems to indicate a 
tendency to construe § 12a liberally. 


38 See the strong dissent of Lehman, J., 269 N.Y. 352, 357-58, 199 N.E. 617, 619-20. 
39 Borchard, op. cit. supra note 23, at 22-28, 41-45. 
4 Til. State Bar Stats. 1935, c. 37, §§ 462-75. 


# Til. L. 1877, p. 71. For the early history of claims against the state in Illinois see Consti- 
tutional Convention Bull. no. 10, 864-68 (1920). 
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established in 1903.4 While these precedessors were empowered to “hear and 
determine” claims‘ against the state “according to the principles of equity and 
justice,” the present court was authorized “to hear and determine all claims and 
demands, legal and equitable, liquidated and unliquidated, ex contractu and ex 
delicto, which the State, as a sovereign commonwealth, should, in equity and 
good conscience, discharge and pay.’’44 

Each of these enactments raised the problem of whether it provided for 
judicial determination of tort claims against the state. The New York courts 
prior to 1917 and after 1929 liberally construed similar statutes to provide for 
such judicial determination. Likewise, the Court of Claims of Illinois might 
well have construed these enactments to mean that the court was to determine 
in what situations it would be just and proper for the state to compensate vic- 
tims of torts. This interpretation would have afforded not only a sufficient 
ground for tort responsibility on a broad basis, but would have made possible 
the development of a system of state responsibility based on well-defined though 
flexible rules. The court, instead, chose to prefer a strict construction similar to 
that of the New York Court of Appeals in 1920. Each of these enactments was 
followed by a pronouncement that the statute was procedural and that awards 
could be made only where there existed a claim against the state under recog- 
nized rules of law and equity. Since no state tort responsibility exists under 
such rules, this construction would seem to imply that no awards whatever 
could be made to a victim of a tort. This apparently was not the legislative in- 
tent, nor has the court consistenty applied this construction. It has granted 
awards to tort claimants in quite a number of cases. At most, this interpreta- 
tion must be taken to be a statement of a policy to confine state liability within 
narrow limits. A survey of the decisions of the court, however, discloses that it 
has not consistently followed such a policy. 

The opinions of the predecessors of the present court manifest a strict ad- 
herence to the view that the legislature did not provide for state tort responsi- 
bility.47 The decisions of the present court since its creation in 1917 consider 
the merits of a claimant’s demand on two grounds: (1) the “legal and equitable” 
liability of the state; (2) the liability of the state under the doctrine of ‘social 


# Til. L. 1903, p. 140. 


43 The commission of 1877 was to “.. . . hear and determine all unadjusted claims of all 
persons, against the state ”? In 1889 the jurisdiction of the commission was defined in 
greater detail. See Ill. L. 1889, p. 69. 


44 Til. State Bar Stats. 1935, c. 37, § 476(4). 
4s Smith v. State, 227 N.Y. 405, 125 N.E. 841 (1920); 5 Corn. L.Q. 338 (1920). 


# Schmidt v. State, 1 Ct. Cl. (Ill.) 76, 80 (1890); Henke v. State, 2 Ct. Cl. (Ill) 11, 14 
(1906); Thompson v. State, 4 Ct.Cl. (Ill.) 26 (1918). 


47 But see Crawford v. State, 1 Ct.Cl. (Ill.) 91 (1890), and comment by Maguire, op. cit. 
supra note 5, at 28. 
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justice and equity.’’4* The court has almost uniformly denied liability on the 
“legal and equitable” basis.4° This denial has taken the form of statements that 
the doctrine of respondeat superior is inapplicable to the state,5° that the state is 
not liable for the torts of its agents, servants, and officers and that the state is 
immune from tort liability in the exercise of governmental functions.** These 
latter pronouncements of the court make it doubtful whether the denial of 
“legal and equitable” liability is on the theory that the state is immune only 
in the exercise of governmental functions or on the common law theory that the 
state is immune in all situations. In one group of cases, the court announced 
that the maintenance of the Illinois-Michigan canal was a non-governmental 
function and that therefore the state was not immune.53 Yet in a series of later 
cases, the court overruled its previous holding and argued that the state is not 
a corporation; therefore any activity exercised under its direct and sole control 
must be governmental.s4 In 1921 the court overruled its overruling by stating 
that the rule of respondeat superior applied to the conduct of the canal.55 How- 
ever, in no case of any kind since 1921 has the court found the state performing 
a non-governmental function. This differentiation on the basis of governmental 
and non-governmental functions represents an inroad upon the common law 


48 This doctrine was ‘‘characterized, first as social justice, then as social justice and equity, 
and afterwards as equity and good conscience.”” Crabtree v. State, 7 Ct.Cl. (Ill.) 207, 218 
(1933). It was also applied in cases where the claimant was an employee of the state. See 
Smith v. State, 4 Ct. Cl. (IIl.) 74 (19109). 


49 In some of its opinions, the court divulges some of the reasons for the denial of liability. 
The burden on taxpayers is mentioned as a motivating influence in restricting the number of 
awards made. O’Brien v. State, 5 Ct. Cl. (Ill.) 20, 21 (1924); Carter v. State, 5 Ct.Cl. (IIl.) 
102, 103 (1925); Crabtree v. State, 7 Ct.Cl. (Ill.) 207, 220 (1933). The court also cites United 
States v. Kirkpatrick (9 Wheat. (U.S.) 720, 723 (1824) ), for the proposition that the state does 
not guarantee the fidelity of the agents and servants it employs “. . . . since that would in- 
volve it, in all its operations, in endless embarrassments, and difficulties and losses which 
would be subversive to the public interests. ” Alford v. State, 8 Ct.CL. (Ill) 16, 17 (1933). 


8° Schwab v. State, 4 Ct.Cl. (Ill.) 77, 78 (1919); Carlson v. State, 8 Ct.Cl. (Ill.) 131, 132 
(1934). 


st Braun v. State, 6 Ct.Cl. (Ill.) 104 (1928); Fenoglio v. State, 7 Ct.Cl. (IIll.) 4, 5 (1931). 
Ss Tuttle v. State, 5 Ct. Cl. (Ill.) 3 (1924); McDonald v. State, 8 Ct. Cl. (Ill.) 84 (19384). 


53 Holmes v. State, 1 Ct. Cl. (Ill.) 324, 331 (1905); Phillips v. State, 1 Ct. Cl. (Ill.) 332, 333 
(1905). 


54 Morrissey v. State, 2 Ct. Cl. (Ill.) 254, 265-71 (1914); Ackerman v. State, 2 Ct. Cl. (IIl.) 
272 (1914); Anderson v. State, 2 Ct. Cl. (Ill.) 273 (1914). See comment in Maguire, of. cit. 
supra note 5, at 31-32. 


ss County of La Salle v. State, 4 Ct. Cl. (Ill.) 133 (1921). 


% In 1925, the court denied an award on “‘legal” grounds, but granted an award on “‘social 
justice and equity.’’ Allen v. State, 5 Ct. Cl. (Ill.) 189 (1925); County of La Salle v. State, 
5 Ct. Cl. (IIL) 190 (1925); Illinois Traction, Inc. v. State, 5 Ct. Cl. 422 (1927). In 1935, the 
court denied both “‘legal”’ liability and also liability on “social justice and equity.”” Hanna v. 
State, 8 Ct. Cl. (Ill) 349 (1935). 
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rule by a resort to the theory of responsibility of municipal corporations; a stage 
in the development of the civil law in its progress to state liability.5’ 

The first decade in the history of the present court reveals a rather liberal 
tendency to make awards on the ground of “social justice and equity.” The 
period from 1927 until 1933 was one of transition. The tendency was from 
liberality to stringency in granting awards on this ground. Since 1933, the 
court has denied recovery on both the “legal” and “social justice” grounds and 
has proclaimed that the establishment of the court was to provide ‘“‘a remedy” 
but not to create state tort liability. The liberality of the present court in the 
first period of its existence expressed itself in the granting of awards not only 
where at common law an ordinary defendant would be liable, but even in cases 
where an ordinary defendant would not be liable.s* The apparent presence of 
contributory negligence did not deter the court from granting an award on the 
basis of “social justice and equity.” The period of transition was one in which 
the court became more and more stringent.® In 1932 the court announced in 
Kayhs v. State that the requirements for recovery on the ground of “social 
justice and equity” were a serious injury, “gross and wanton negligence,” and 
the absence of contributory negligence.* However, six months later the court 
granted an award where the injury was not serious. Subsequent decisions re- 
veal situations where, although the enumerated elements seemed to be present, 
recovery was denied.®3 Likewise, decisions prior to the Kayhs case reveal clearly 
that awards were denied although the indicated requirements were present;*4 
while awards were granted where some of these elements were absent. In 
Crabtree v. State, the court noted that sympathy motivated it to stray from 
the strict and true view that the act of 1917 did not create state tort responsi- 

8? Takayanagi, Liability Without Fault in the Modern Civil and Common Law, 16 IIl. L. 
Rev. 268, 292-94 (1921). 


88 Award granted for tort by employee of state charitable institution. Schwab v. State, 
4 Ct. Cl. (Il.) 77 (1919); award granted to claimant although statute of limitations under the 
law creating the court had run. Kubler v. State, 4 Ct. Cl. (Ill.) 203 (1921). 

59 Motter v. State, 4 Ct. Cl. (Ill.) 159 (1921); Stachowiak v. State, 5 Ct. Cl. (Ill.) 275 
(1927). It is to be noted that the court, where it can, relies on various common law defenses 
in addition to the non-liability of the state. Smith v. State, 6 Ct. Cl. (Ill.) 133 (1929) (con- 
tributory negligence); Pelka, Admr’x. v. State, 6 Ct. Cl. (Ill.) 390 (1930) (charitable institu- 
tion); Bailey v. State, 7 Ct. Cl. (Ill.) 171 (1933) (proximate cause); Dunning v. State, 5 Ct. Cl. 
232, 233 (1926) (independent contractor). 

% Mercer v. State, 6 Ct. Cl. (Ill.) 20 (1927); Stoddard v. State, 6 Ct. Cl. (Ill.) 27 (1927); 
Perry v. State, 6 Ct, Cl. (Ill.) 81 (1928). 

* Kayhs v. State, 7 Ct. Cl. (Ill.) 93 (1932). 

® Sprague Dairy Co. v. State, 7 Ct. Cl. (Ill.) 227 (1933). 

*s Palumbo v. State, 8 Ct. Cl. (Ill.) 196 (1934). 

% Edgar v. State, 4 Ct. Cl. (Ill.) 17 (1918). 

*% McGee v. State, 4 Ct. Cl. (Ill) 336 (1923) (neither gross negligence nor serious injury 
were present); Bean v. State, 5 Ct. Cl. (Ill.) 375 (1927) (serious injury absent). 

7 Ct. Cl. (Ill) 207 (1933). 
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bility. The court made a firm resolution to check itself when the appeal to its 
sympathies became strong. Thenceforth, a claimant would be required to show 
that he was entitled to redress under recognized rules of law and equity.” Yet 
this resolution was short-lived; for a month later® the court reverted to the 
Kayhs, or restricted “social justice,” rule and then granted an award even where 
the injury was not serious. In 1934 the court again observed that the Crabtree 
case represented the proper rule.?”? The awards made under the rule in the 
Kayhs case were improper.”* The decisions since 1933 clearly indicate that the 
court will not grant redress for the tortious wrongs of the officers and employees 
of the state. Under the present practice of the court” and the statement of 
policy by the present governor,” the victim of a tort is limited to a personal 
suit against the tortfeasor. 

Since the constitution of Illinois prohibits the suit of the state in any of its 
courts,’4 it was not possible, as in New York, to organize the court of claims as 
a regular part of the judicial system of the state. Not only are its awards 
recommendatory,’s but its decisions may not be appealed to the regular courts. 
Hence the court is in fact, though perhaps not in theory, a court of first and 
last resort, similar to the administrative courts of European countries. An ex- 
amination of the court’s decisions from the point of view of similar factual 
situations discloses flagrant inconsistencies.” Some of these can be explained 


$7 Td. at 222. 6§ Connole v. State, 7 Ct. Cl. (Ill.) 232 (1933). 

6 Sprague Dairy Co. v. State, 7 Ct. Cl. (Ill.) 227 (1933). 

7 Alford v. State, 8 Ct. Cl. (Ill.) 16 (1933); Kramer y. State, 8 Ct. Cl. (Ill.) 31 (1934). 
™ Reid v. State, 8 Ct. Cl. (Ill.) 163, 164 (1935). 


™ No awards have been granted in tort cases since 1933. The decisions made in 1936 are 
not yet reported. 


73 “Even if there is a liability on the part of the State for damages received in the manner 
indicated by the appropriation bill, there has been no evidence presented or adjudication as 
to the extent of the damages or that the damages were caused in the manner charged. The 
determination of such issues is the proper function of the Court of Claims and the payment of 
such claims should not be made until these issues have been determined and awards entered 
by that court.”” Veto Messages of the Governor of Ill. on Bills Passed 58th, s9th General As- 
semblies, pp. 90-91 (1933-35). 

74 Til. Const., art. 4, § 26. It is noteworthy that the constitution of 1842 provided that the 
general assembly should direct in what manner the state was to be sued. III. Const. 1848, art. 
3, $34. No action was taken by the assembly from 1848 until 1870, when the present consti- 
tution was adopted. The proposed constitution of 1862 provided that the state could be sued in 
the regular courts of the state. The convention debates of 1869-70 indicate that the reason for 
the present provision was the existence of certain canal and internal improvement bonds. 
Constl. Conv. Bull. 865 (1920). The constitutional convention of 1920 eliminated this prohibi- 
tion of suit against the state; but the proposed constitution was not adopted. 


7s Sherman v. State, 6 Ct. Cl. (Ill.) 346 (1929). 
* The court has reached divergent views in the following situations: (1) Where inmates of 


prisons sustain injuries because of the negligence of guards. Tiller v. State, 4 Ct. Cl. (IIL) 243 
(1922); of. Thompson v. State, 5 Ct. Cl. (Ill.) 65 (1925), (2) Where inmates of institutions 





NOTES 451 


by the fact that the cases came before the court in different periods in the decline 
of the doctrine of “social justice and equity.’’’7 Yet some of the cases which are 
in apparent conflict arose within the same period of decline.”* Nor is it easy to 
discover factual differentiations upon which some of the contrary results can 
be based.79 

It is possible that the court feels that consistency is unimportant in view of 
its subjection to unlimited legislative and executive check. The act creating the 
present court provides that the jurisdiction of the court shall be exclusive and 
that no appropriation shall be made by the legislature for the payment of any 
claim over which the court has jurisdiction unless the court has granted an 
award on such claim.** But this provision is merely a declaration of policy, 
since the court is a statutory body and cannot deprive the legislature of the 
power to make such appropriations.* The legislature has made appropriations 
in situations over which the court had jurisdiction not only where the court 
has not considered the case,** but also where the court has actually denied an 


for the insane are injured through negligence. Edgar v. State, 4 Ct. Cl. (Ill.) 17 (1918); ef. 
Wilson v. State, 5 Ct. Cl. (Ill.) 137 (1925). (3) Where a state employee negligently operates 
a state owned automobile. Braun v. State, 6 Ct. Cl. (Ill.) 104 (1928); cf. Brawner v. State, 
5 Ct. Cl. (Ill.) 194 (1925). (4) Where physicians of a state institution negligently perform an 
operation. Tosi v. State, 4 Ct. Cl. (Ill.) 190 (1921); of. Palumbo v. State, 8 Ct. Cl. (Ill.) 196 
(1934). (5) Property damage caused by highway maintenance operations. Jones v. State, 6 
Ct. Cl. (Ill.) 273 (1929); of. Loges v. State, 8 Ct. Cl. (Ill.) 53 (1934). (6) See also the canal 
cases, discussed p. 448 supra and notes 53, 55. 

77 Tosi v. State, 4 Ct. Cl. (Ill.) 190 (1921), and Palumbo v. State, 8 Ct. Cl. (Ill.) 196 (1934); 
Braun v. State, 6 Ct. Cl. (Ill.) 104 (1928), and Brawner v. State, 5 Ct. Cl. (Ill.) 194 (1925). 


7% Tiller v. State, 4 Ct. Cl. (Ill.) 243 (1922), and Thompson v. State, 5 Ct. Cl. (Ill.) 65 
(1925); Edgar v. State, 4 Ct. Cl. (Ill.) 17 (1918), and Schwab v. State, 4 Ct. Cl. (Ill.) 77 (1919). 

79 Some of the factors which seem to motivate the court in granting relief are interesting to 
note: The need of the claimant has been emphasized. Kubler v. State, 4 Ct. Cl. (Ill.) 203 
(1921). The recommendation of a department head carries weight. Bean v. State, 5 Ct. Cl. 
(.) 375 (1927); Tunnicliff v. State, 7 Ct. Cl. (Ill.) 15 (1931). Yet in one case an award was 
granted contrary to the recommendation of a department head. Channing v. State, 5 Ct. Cl. 
(Ill.) 430 (1927). A letter from the secretary of state was effectual in Crabb v. State, 5 Ct. Cl. 
(Ill.) 432 (1927). In other cases, the consent of the attorney general seemed to be a decisive 
factor. Hutson v. State, 6 Ct. Cl. (Ill.) 273 (1929). There is some suggestion in the cases that 
the court may at times be influenced by the financial condition of the state and by the fiscal 
and other policies of the administration. 

% Court of Claims Act § 13. 


* Fergus v. Russell, 277 Ill. 20, 115 N.E. 166 (1917) (dealing with similar provision in the 
1913 act for exclusive jurisdiction of the court); Crabtree v. State, 7 Ct. Cl. (Ill.) 207, 221 
(1933). 

* House Bill no. 76, Ill. L. 1919, p. 119; Senate Bill no. 117, Ill. L. 1919, p. 122; House Bill 
no. 181, Ill. L. 1919, p. 128; House Bill no. 278, Ill. L. 1925, p. 135. In the following cases, 
the legislature granted appropriations for claims merely pending before the court on which 
the court had not handed down a decision. Shumway v. State, 8 Ct. Cl. (Ill.) 43 (1934) (claim 
was later denied by the court), House Bill no. 1072 (1933); Baird v. State (not yet reported), 
Senate Bill no. 609, Ill. L. 1935, p. 63. 
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award.*s The governor in some instances has by veto frustrated some of these 
legislative attempts to grant appropriations when the claim had not been 
passed upon by the court*4 and where the court had denied an award.*s It is 
also noteworthy that the governor has in certain cases overruled the court of 
claims by vetoing appropriations made by the legislature to cover awards made 
by this court.” 

In the light of the present practice of the court and the policy of the present 
governor the sharp contrast of Illinois practice with that of New York, where 
a system of broad state responsibility is being established, is obvious. The 
Illinois legislature in 1935 attempted to improve this situation by a bill ap- 
parently intended to create state tort responsibility like that of private indi- 
viduals.*? The bill passed both houses, but the governor vetoed the bill because 


83 Green v. State, 4 Ct. Cl. (Ill.) 9 (1918), House Bill no. 387, Ill. L. 1919, p. 124; Thompson 
v. State, 4 Ct. Cl. (Ill.) 26 (1918), House Bill no. 388, Ill. L. 1919, p. 126; Cain v. State, 3 Ct. 
Cl. (Ill) 91 (1916), House Bill no. 735, Ill: L. 1923, p. 45; Garns v. State, 6 Ct. Cl. (Ill.) 5 
(1927), House Bill no. 1224, Ill. L. 1931, p. 163, at 175; Bangs v. State, 8 Ct. Cl. (Ill.) 508 
(1935), Senate Bill no. 609, Ill. L. 1935, p. 63. 

84 Appropriation to Fay V. Shumway, House Bill no. 1072 (1933); Veto Messages, loc. cit. 
supra note 73, at 57; Appropriation to Margaret S. Baird, Senate Bill no. 609, Ill. L. 1935, 
p. 63, Veto Messages, loc. cit. supra note 73, at go. 


8s Bangs v. State, 8 Ct. Cl. (Ill.) 508 (1935), Senate Bill no. 609, Ill. L. 1935, p. 63, Veto 
Messages, loc. cit. supra note 73, at 90; Garns v. State, 6 Ct. Cl. (Ill.) 5 (1927), House Bill no. 
1224, Ill. L. 1931, p. 163, at 175; O’Neil Construction Co. v. State, 6 Ct. Cl. (Ill.) 450 (1930), 
House Bill no. 1224, Ill. L. 1931, p. 163, at 175. 

8 Meyer v. State, 7 Ct. Cl. (Ill.) 131 (1933), Senate Bill no. 573, Ill. L. 1933, p. 147, at 149; 
Veto Messages, loc. cit. supra note 73, at 30, 90; Wood v. State, 7 Ct. Cl. (Ill.) 161 (1933); 
Senate Bill no. 573, Ill. L. 1933, p. 147, at 151, Veto Messages, loc. cit. supra note 73, at 30. 
In his veto message, of appropriations for these claims, the governor said: ‘‘This jurisdiction 
was vested in the Court of Claims by Act of the General Assembly because such claims generally 
present controverted questions of law and fact, which can be more satisfactorily determined 
by a judicial tribunal than by a legislative body. However, an award made by the Court of 
Claims does not, in legal effect, amount to a judgment against the State of Illinois. While 
action of the Court of Claims is essential for a proper consideration of the merits of each claim, 
and provided for by statute, such action is merely advisory to the General Assembly. The 
legislature must finally approve and provide for the payment of each claim, subject to my 
constitutional power of veto. 

‘*Following an investigation of the facts and a careful inspection of the opinions filed by 
the Court in the afore-mentioned claims, it is my conclusion there is, in each case, serious ques- 
tion as to the legal liability of the State to compensate for the damages alleged to have been 
sustained.”’ P. 31. 

87 The bill provided that the court of claims should have the power: ‘‘To hear and determine 
all claims and demands, legal and equitable, liquidated and unliquidated, ex-contractu and ex- 
delicto, which the State, as a sovereign commonwealth, should discharge and pay. To hear and 
determine all claims and demands, legal and equitable, liquidated and unliquidated, ex-con- 
tractu and ex-delicto, in respect of which the claimant would be entitled to redress against the 
State, if the State were suable. Where any person has suffered damage as a result of the per- 
formance by the State oF any of its governmental functions, the doctrine of respondeat superior 
shall not apply; provided, however, that the Court shall have the power to allow claims in 
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its provisions were “directly contradictory and impossible of interpretation.”** 
While the governor’s criticism of the bill was just,*’ its passage indicates a legis- 
lative intent to remedy a state of affairs in need of reform. 

It requires little examination, however, to show that any reform which is 
directed merely toward a revision of the policies of the court of claims can ac- 
complish only a superficial and partial solution of the existing problems. Pres- 
ent confusion with respect to the liability of municipalities and other subdivi- 
sions of the state cannot be ignored. Here again, as in the case of the state 
proper, Illinois has adhered to the traditional rules of municipal tort accounta- 
bility.%° The municipality is immune from liability for the torts of its agents or 
officers in the performance of governmental functions. In the conduct of its 
“corporate,” or non-governmental functions, the tort liability of an ordinary 
defendant attaches.% Both commentators, and courts** have emphasized the 
difficulty, uncertainty, and inconsistency of the applications of this rule. Courts 
have disagreed not only on the classification of particular functions, but also on 
the justifications and criteria for such classifications. Courts® and writers” 
have urged the abolition of this attempt at differentiation between non-govern- 


cases now pending, or hereafter brought in said court to recover damages from the State for 
the death or injury of any person, or for the injury to or destruction of property, caused by the 
wilful and wanton act or conduct, or the negligence of an employee of the State while acting 
in the course of his employment, where there is no contributory negligence upon the part of 
such injured claimant.”’ House Bill no. 576 (1935) 


88 Veto Messages, loc. cit. supra note 73, at 104. Another ground for the veto was that one 
part of the bill, which related to damages in case of injury or death to members of the National 
Guard, was unconstitutional. 


* Even a cursory reading of the bill reveals its contradictory provisions. 

% Gebhardt v. Village of La Grange Park, 354 Ill. 234, 236, 188 N.E. 372, 373 (1933). 
McQuillin, Municipal Corporations § 2771 (2d ed. 1928). 

#" Tollefson v. City of Ottawa, 228 Ill. 134, 81 N.E. 823 (1907). McQuillin, of. cit. supra 
note go, at § 2792. See Hall, of. cit. supra note 4. 

* Roumbos v. City of Chicago, 332 Ill. 70, 80, 163 N.E. 361, 364 (1928). McQuillin, of. cit. 
supra note go, at § 2793. : 

%3 Borchard, Government Liability in Tort, 34 Yale L. J. 129, 229 (1924-25); Harno, Tort 
Immunity of Municipal Corporations, 4 Ill. L. Q. 28 (1921); Doddridge, Distinction between 
Governmental and Proprietary Functions of Municipal Corporations, 23 Mich. L. R. 325 
(1925); David, Municipal Liability in Tort in California, 6 So. Calif. L. Rev. 249 (1933); 7 ibid. 
48, 214, 295, 372 (1933-34). 

% Roumbos v. City of Chicago, 332 Ill. 70, 74, 163 N.E. 361, 363 (1928); Johnston v. City 
of Chicago, 258 Ill. 494, 497, 101 N.E. 960, 961 (1913); Irvine v. Town of Greenwood, 89 S. C. 
511, 72 S.E. 228 (1911). 

% Borchard, State and Municipal Liability in Tort, 20 A. B. A. J. 747, 748 (1934). 

* Bedtke v. City of Chicago, 240 Ill. App. 493, 501 (1926). 


7 Doddridge, op. cit. supra note 93; Harno, op. cit. supra note 93; 34 Harv. L. Rev. 66 
(1920). 
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mental and governmental functions, and have suggested that reform take the 
direction of liability for all activities.% 

The courts in Illinois have decided that the maintenance of sewers,* streets,™ 
sidewalks,*" bridges,’ a public library,’*? a water system for domestic and 
commercial use,'** garbage removal,'*s the construction of part of a city hall,’ 
street cleaning,’ lighting of streets,?°* and the operation of a fire tug’ are 
corporate functions. Yet the activities of firemen on land,"° the construction 
and operation of schools,” the use of a water system by a fire department,™ 
the maintenance of a hospital**? and swimming pool,‘ and the exercise of 
police powers which include activities pertaining to the “safety, health, welfare, 
and good order of the public,’’**5 are governmental functions. Thus where fire- 
men were negligent on land the city was immune;*"* but where firemen were 
negligent on water the city was liable.’ Educational activities in the form of the 
construction and maintenance of schools were governmental ;"* but in the form 
of the maintenance of a public library they were non-governmental.'? The 


#8 Borchard, op. cit. supra note 95. For recent developments in county and municipal 
liablity in other states, see Borchard, Recent Statutory Development in Municipal Liability 
in Tort, 2 Legal Notes on Local Gov’t 89, 92-98 (1936). 


9% City of Chicago v. Seben, 165 Ill. 371, 46 N.E. 244 (1897); Republic Co. v. City of 
Rockford, 251 Ill. App. 109 (1928). 


100 Simon v. City of Chicago, 279 Ill. App. 80 (1935). 

ot Hanrahan v. City of Chicago, 289 Ill. 400, 124 N.E. 547 (1919); White v. City of Belle- 
ville, 284 Ill. App. 322, 329, 1 N.E. (2d) 790, 793 (1936) (dictum). 

2 Gathman v. City of Chicago, 236 Ill. 9, 86 N.E. 152 (1908). 

*°3 Johnston v. City of Chicago, 258 Ill. 494, 101 N.E. 960 (1913). 

04 City of Chicago v. Selz, Schwab and Co., 202 Ill. 545, 67 N.E. 386 (1903). 

5 Wasilevitsky v. City of Chicago, 280 Ill. App. 531 (1935). 

*% City of Chicago v. Dermody, 61 Ill. 431 (1871). 

#7 Roumbos v. City of Chicago, 332 Ill. 70, 163 N.E. 361 (1928). 

08 Stedwell v. City of Chicago, 297 Ill. 486, 130 N.E. 729 (1921). 

* Thompson Nav. Co. v. City of Chicago, 79 Fed. 984 (D.C. Ill. 1897). 

1° Wilcox v. City of Chicago, 107 Ill. 334 (1883). 

™ Kinnare v. City of Chicago, 171 Ill. 332, 337, 49 N.E. 536, 538 (1898) (dictum). 

™ City of Chicago v. Selz, Schwab and Co., 202 Ill. 545, 550, 67 N.E. 386, 388 (1903) 
(dictum). 

™3 Tollefson v. City of Ottawa, 228 Ill. 134, 81 N.E. 823 (1907). 

4 Gebhardt v. Village of La Grange Park, 354 Ill. 234, 188 N.E. 372 (1933). 

™s Roumbos v. City of Chicago, 332 Ill. 70, 82, 163 N.E. 361, 366 (1928); Culver v. City 
of Streator, 130 Ill. 238, 22 N.E. 810 (1889); Craig v. City of Charleston, 180 Ill. 154, 54 N.E. 
184 (1899); Evans v. City of Kankakee, 231 Ill. 223, 83 N.E. 223 (1907). 


«6 Wilcox v. City of Chicago, 107 Ill. 334 (1883). 

7 Thompson Nav. Co. v. City of Chicago, 79 Fed. 984 (D.C. Ill. 1897). 

8 Kinnare v. City of Chicago, 171 Ill. 332, 337, 49 N.E. 536, 538 (1898) (dictum). 
9 Johnston v. City of Chicago, 258 Ill. 494, 101 N.E, 960 (1913). 
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negligent use of a fire hydrant by an employee of the water department rendered 
the city liable; but such negligence by a fireman with respect to the same hy- 
drant would have left the city immune.’”° 

To justify such classifications, the courts of Illinois and other courts have 
searched for various criteria." Activities voluntarily assumed by the munici- 
pality are non-governmental, but those thrust upon it by the legislature are 
governmental.’ Functions which are performed primarily for local benefit are 
non-governmental, but those performed for the people of the state as a whole 
are governmental.'*? However, if a voluntarily assumed activity results in pub- 
lic benefit, it is governmental.’*4 Agents and servants engaged in governmental 
activities, though hired, paid, and controlled by the municipality are agents of 
the state; hence the doctrine of respondeat superior has no application to these 
functions."5 Commentators have emphasized the inconsistencies and fallacies 
involved in these and other attempted distinctions.'” 

The existing state of the law has led even the courts to conclude that: 


no definition of the terms “corporate” and “governmental” has been declared which 
is of much practical value 

The ordinary principles of the law pertaining to torts ought to apply to municipal 
corporations . . . . and the distinction between governmental and ministerial func- 
tions . . . . should be abandoned. 

The basis of the distinction is difficult to state, and there is no established rule for 
the determination of what belongs to one class or the other class. It originated with 
the courts. Generally it is applied to escape difficulties, in order that injustice may not 
result from the recognition of technical defenses based upon the governmental char- 
acter of such corporations.’ 


Not only have the courts in Illinois adhered to a rule of municipal tort 
liability based on a differentiation of corporate and governmental activities, 
but they have established the rule that “public involuntary quasi corporations” 


2° City of Chicago v. Selz, Schwab and Co., 202 Ill. 545, 550, 67 N.E. 386, 388 (1903). 
™ Borchard, op. cit. supra note 95. 
™ Roumbos v. City of Chicago, 332 Ill. 70, 76-77, 163 N.E. 361, 364 (1928); Johnston v. 


City of Chicago, 258 Ill. 494, 499, 101 N.E. 960, 962 (1913); Gebhardt v. Village of La Grange 
Park, 354 Ill. 234, 238, 188 N.E. 372, 374 (1933). 


"3 Roumbos v. City of Chicago, 332 Ill. 70, 77-78, 163 N.E. 361, 364 (1928); Gebhardt v. 
Village of La Grange Park, 354 Ill. 234, 238, 188 N.E. 372, 374 (1933); Wasilevitsky v. City of 
Chicago, 280 Ill. App. 531, 541 (1935). 

"4 Gebhardt v. Village of La Grange Park, 354 Ill. 234, 238, 188 N.E. 372, 374 (1933). 

™s Culver v. City of Streator, 130 Ill. 238, 243, 22 N.E. 810, 811 (1889). 

% Borchard, Government Liability in Tort, 34 Yale L. J. 129, 130-38 (1924); 34 Harv. L. 
Rev. 66 (1920). 

"7 Roumbos v. City of Chicago, 332 Ill. 70, 74, 163 N.E. 361, 363 (1928). 

=8 Bedtke v. City of Chicago, 240 Ill. App. 493, 501-2 (1926). 

™9 Trenton v. New Jersey, 262 U.S. 182, 192 (1922). 
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are immune from tort responsibility.%° Thus townships,’* counties,’* and 
school districts*s’ are not accountable for torts of their agents.*54 These bodies 
have been declared to be mere agencies and subdivisions of the state.*s5 This 
distinction in the tort responsibility of municipalities and quasi-corporations 
has been supported by other justifications. While the municipality is created 
and assumes its duties “voluntarily,” these quasi-corporations are created 
nolens volens and have their duties thrust upon them involuntarily.*s* While 
the municipal corporation is created for the benefit of local inhabitants, the 
activities of the quasi-corporation are concerned with the welfare of the state 
as a whole.*?7 Likewise, the powers and purposes of such quasi-corporations 
are more limited and restricted than those of a municipality.3* Commentators 
have properly attacked both the differentiation in the tort liability of munici- 
palities and these quasi-corporations and the alleged justifications." 

To a certain extent the legislature has come to the aid of the courts. Thus in 
1877*4° and 1905" the legislature enacted statutes providing for the liability 
of cities and counties for injuries to person and property as a result of mob 
violence. In 1931 the statute of 1905 was amended to impose such liability also 
upon park districts and to increase the maximum compensation for such in- 


13° Sevick v. County of Cook, 282 Ill. App. 451, 455 (1935); Town of Waltham v. Kemper, 
55 Ill. 346 (1870). See Roumbos v. City of Chicago, 332 Ill. 70, 75, 163 N.E. 361, 364 (1928). 
McQuillin, op. cit. supra note go, at § 2775. 

13" Cooney v. Town of Hartland, 95 Ill. 516 (1880). 


132 White v. County of Bond, 58 Ill. 297 (1871); Hollenbeck v. County of Winnebago, 95 
Ill. 148 (1880); Sevick v. County of Cook, 282 Ill. App. 451, 454 (1935). 


133 City of Chicago v. City of Chicago, etc., 243 Ill. App. 327, 329 (1927) (board of educa- 
tion); see Roumbos v. City of Chicago, 332 Ill. 70, 75, 163 N.E. 361, 364 (1928). 


34 Yet park districts have been declared first to be a ‘‘quasi-municipal corporation.” Wil- 
cox v. People, go Ill. 186, 193 (1878) and later a municipal corporation. Stein v. West Chicago 
Park Com’rs, 247 Ill. App. 479, 483 (1926). So drainage districts were first declared to be 
municipal corporations. See Com’rs v. Kelsey, 120 Ill. 482, 484, 11 N.E. 256, 256 (1887). 
Later such bodies were declared to be “‘quasi corporations.”” Elmore v. Drainage Com’rs, 
135 Ill. 269, 277, 25 N.E. 1o10, 1012 (1890). This classification was questioned later in Brad- 
bury v. Vandalia Drainage Dist., 236 Ill. 36, 46, 86 N.E. 163, 166 (1908). 

135 Sevick v. County of Cook, 282 Ill. App. 451, 455 (1935); Lindstrom v. City of Chicago, 
331 Ill. 144, 147, 162 N.E. 128, 130 (1928). 

136 Elmore v. Drainage Com’rs, 135 Ill. 269, 276, 25 N.E. 1010, 1011 (1890); City of Chicago 
v. City of Chicago, etc., 243 Ill. App. 327, 329 (1927); McQuillin, op. cit. supra note go, at 
§ 2775. 

137 Johnston v. City of Chicago, 258 Ill. 494, 499, 101 N.E. 960, 962 (1913); Roumbos v. 
City of Chicago, 332 Ill. 70, 77, 163 N.E. 361, 364 (1928); Kinnare v. City of Chicago, 171 Ill. 
332, 337, 49 N.E. 536, 537 (1898). 

138 County of Cook v. City of Chicago, 311 Ill. 234, 241, 142 N.E. 512, 514 (1924); Elmore v. 
Drainage Com’rs, 135 Ill. 269, 274, 25 N.E. 1010, 1011 (1890). 

139 Borchard, Government Liability in Tort, 34 Yale 1, 22-28, 41-45 (1924). 

4° Til. L. 1887, p. 237. # Til. L. 1905, p. 190. 
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juries.** Likewise, in an effort to abolish the distinction between the terrestrial 
and aquatic activities of the fire department, the legislature has provided for 
municipal liability for the negligence of firemen in the operation of motor 
vehicles.43 Such minor extensions of liability merely serve to emphasize the 
need for a thorough reform. 

The preceding survey of community responsibility in Illinois has revealed 
that the attempted extensions of state accountability through revision of the 
court of claims statutes have been ineffective, and that attempted extensions of 
the liability of municipalities and quasi-corporations have been trifling. The 
result has been that the unfortunate victim of a tort committed by an em- 
ployee or officer of the state is left only with a dubious remedy against the 
wrongdoer. Since the court of claims under its present policy will not grant 
awards in tort cases and the governor has indicated that he will adhere to the 
policy of exclusive jurisdiction of the court of claims, the victim cannot appeal 
to the legislature. The public quasi-corporation is likewise immune from liabil- 
ity. Here, too, the only redress is a personal suit. Finally, the tort responsibility 
of municipalities depends upon inconsistent and artificial distinctions between 
governmental and non-governmental functions. 

While the federal government™4 and New York*s have made considerable 
advances in community responsibility, much remains to be done. It is obvious 
that while any proposed reform must indicate with some definiteness the limits 
of community responsibility, it must also provide sufficient flexibility to allow 
the administrators to benefit from experience. Whether reform should take the 
pattern of general provisions for responsibility as exemplified in § 12a of the 
New York Court of Claims Act, or more detailed and specific provisions as 
embodied in a draft statute proposed by Professor Edwin M. Borchard* is 
problematical. While the former has the apparent advantage of flexibility and 
makes possible the development of rules of community liability in the light of 
cumulative experience, the latter has the advantages of certainty and definite- 
ness and of having its provisions based on the studies of experts. Further, as 
previous experience in Illinois has indicated, broad and general provisions 
might enable the courts by the device of strict construction to defeat legislative 
attempts to extend responsibility. 

The major problems"? in the reform of the present state of the law are: 

™ Tl. L. 1931, p. 454; Ill. State Bar Stats. 1935, c. 38, §§ 540, 541, 543. ““They appear to 
be based on the view that such a horrible occurrence as a lynching or mob violence either im- 


plies fault in protective agencies or, on the theory of equitable distribution of risks, should be 
borne by the community.’’ Borchard, op. cit. supra note 98, at 97. 


"43 Tll. State Bar Stats. 1935, c. 24, § 987 (1). 

™44 Borchard, The Federal Tort Claims Bill, 1 Univ. Chi. L. Rev. 1 (1933). 

™N. Y. L. 19209, c. 467, § 12a. 

“ Borchard, State and Municipal Liability in Tort, 20 A.B.A.J. 747, 750-52, 793-04 (1934). 


"47 Among the other problems of reform, Professor Borchard lists: (1) Should existing 
statutes dealing with responsibility be left on the statute books or should a ‘‘comprehensive 
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(1) to determine the extent to which the principle of community responsibility is 
to be adopted in view of the experimental stage of reform and in view of the 
political and financial difficulties of securing legislative adoption; and (2) to 
decide upon specific administrative machinery to give practical effect to any 
reform which is finally adopted."** While France has advanced to the stage in 
community responsibility in which liability without fault has been imposed in 
some cases,"*? the objective of the English and American reform movement has 
been to achieve state accountability but limit it to the tortious invasions of em- 
ployees and officers acting within the scope of their employment.** Abolition 
of the distinction between governmental and non-governmental functions, ac- 
complished by some European countries,"* should be achieved by any proposed 
reform. 

The proposed draft statute provides that “the state, and every county, city, 
municipal corporation, school district, district established by law, and other 
political subdivision of the state shall be liable” for injuries to property up to 
$25,000'* and for personal injuries and death up to $7,500." Such injuries must 
be proximately caused by “the wrongful or negligent act or omission” of an 
employee or other agency of the state or its subdivisions.4 Claimants are de- 
feated by contributory negligence, or when the damage or loss is proximately 
caused by intoxication or wilful conduct of the claimant. The fact that the 
injury arose out of the conduct of a governmental function, however, is not 
made a defense.*5’ Because of political expediency and caution dictated by the 
experimental stage of community responsibility, the draftsman has not only 
restricted the amount of recovery, but has limited the situations in which a 
claim against the state can arise.*®* Hence, injuries to prisoners and National 
Guardsmen do not give rise to claims. No claims are allowed for injuries arising 


uniform act be attempted?” (2) Should we deal with the problem of state responsibility inde- 
pendently of the liability of municipalities and other subdivisions of the state? (3) Should 
liability insurance be adopted as a solution? See Borchard, op. cit. supra note 146, at 752. 

+48 The objective of legislation to extend community responsibility is ‘‘to reconcile justice 
with expediency. Unlimited liability for official delinquency of all kinds might throw on the 
community an incalculable burden, so that wisdom in drawing lines of substantive admissions 
and exceptions, in providing for simple yet efficient procedure with an eye to financial conse- 
quences, in creating responsible administration so as to reduce the risks of official injury and 
community loss, becomes the goal of legislative skill in statesmanship and draftsmanship.” 
Borchard, Recent Statutory Developments in Municipal Liability in Tort, 2 Legal Notes on 
Local Gov’t 89, 92 (1936). 

49 Takayanagi, op. cit. supra note 57, at 292-95; Borchard, Governmental Responsibility 
in Tort, 28 Col. L. Rev. 577, 604; 28 ibid., 734, 772-75 (1928). 

‘se Borchard, Government Liability in Tort, 34 Yale L. J. 229, 258 (1925). 

st See Borchard, op. cit. supra note 149. 


*s@ Borchard, op. cit. supra note 146, at 752; §1 of draft statute. (Hereafter all section 
references are to sections of the proposed statute.) 


183 § 3. 54 §§ 1, 3. 185 § 6. 1 § rr. 
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out of public medical or surgical treatment, assault, excessive force, false ar- 
rest, false imprisonment, malicious prosecution, abuse of process, slander, 
libel, battery, misrepresentation, interference with contractual rights, deceit, 
or any criminal act. Likewise claims arising from legislative acts or executive 
orders do not give rise to liability. 

It may well be argued that these exceptions to liability are so broad that 
little substance is left to the proposed extension of responsibility. While such 
exceptions may be politically expedient, they should be limited as much as 
possible. Since injuries to National Guardsmen are at present compensated in 
Illinois,*5? there would be no need for this limitation. Likewise the exception to 
liability with regard to criminal acts should be made more specific, since present 
statutes declare so many intentional and negligent activities to be criminal that 
the possible scope of the exception is too broad. In view of the apparent state 
of political opinion in Illinois, as reflected by the passage in 1935 of a bill in- 
tended to extend state responsibility, perhaps legislative approval could be ob- 
tained even though some of these exceptions were eliminated. It is to be noted, 
however, that the proposed statute extends municipal and quasi-corporate 
liability. Likewise, it must be emphasized that the present policy of the court 
of claims and the tenor of the governor’s veto messages*** may indicate a need 
for even more exceptions than the draft statute provides. 

The draftsman has indicated that a major political and financial difficulty is 
presented by the limited sources of revenue in the small subdivisions of the 
state.5? These subdivisions might well object to the imposition of tort liability 
and defeat the legislative adoption of the proposed statute. The suggested solu- 
tion is a distribution of this burden of responsibility between the state and the 
local subdivisions." The subdivisions needing assistance would contribute 
2 per cent of their gross tax receipts to the state; and the state would assume 
all liabilities under the act.™* Claims against those local subdivisions whose 
liability the state had not assumed would be paid out of their local funds." 

The suggested administrative implementation for the assertion and disposi- 
tion of claims has as its objectives: (1) the maintenance of local autonomy as 
much as possible by not transferring “from local units to a centralized state 
board all tort claims, but to leave both the appointing power and some re- 
sponsibility with the local units, while yet distributing the financial burden in 

8? Gayles v. State, 8 Ct. Cl. (IIl.) 299 (1934); Hayes v. State, 8 Ct. Cl. (Ill.) 459 (1935). 

88 Veto Messages, op. cit. supra note 73, at 31, 90. 

89 Borchard, op. cit. supra note 146, at 751-52. The draftsman suggests that subdivisions 
with a gross tax revenue of less than $250,000 are within this class. 

© The justification for this distribution is that most claims arise in connection with high- 
ways, the greatest use of which is not local. 

** To encourage more efficient government, the draftsman suggests that unexpended por- 
tions of the contributions should be periodically returned to the subdivision. Borchard, of. 
cil. supra note 146, at 751-52. 

2 § 2, 





460 THE UNIVERSITY OF CHICAGO LAW REVIEW 


such a way that the local unit would not bear too great a burden” ;*3 and (2) 
the settlement of claims under $2,500 by administrative bodies and the disposi- 
tion of claims above $2,500 by the court of claims only upon failure of an at- 
tempted settlement by administrative means. This is open to a possible objec- 
tion. While the settlement of small claims by administrative bodies might be 
desirable after definite rules of responsibility have been developed, before such 
rules have been developed such administrative disposition might be erratic. 

The draft statute provides for a state administrative board in addition to the 
court of claims. This board is to supervise and attempt to make uniform the 
administration of the act. The board is also to hear and adjust all claims of less 
than $2,500 against the state and against those subdivisions which have not 
established ‘“‘a board, council, body, or officer authorized to settle private 
claims.”’**4 Claims of less than $2,500 against local subdivisions are to be heard 
and adjusted by local boards and councils." Where a claimant objects to the 
adjustment made by a local board, he may, if his claim amounts to more than 
$2,500, submit it to the court of claims." During the litigation in the court of 
claims, the state board may settle the claim for less than $2,500." 

While the draft statute provides for an appeal to the supreme court of the 
state, it is clear that under the present constitution of Illinois no such provi- 
sion for appeal would be constitutional." How to obtain a court of claims, a 
state board, and local boards which will be independent of political influences 
presents a more difficult problem than securing a capable judiciary. This prob- 
lem would be intensified in Illinois by the absence of an appeal to the supreme 
court. Perhaps the publicizing of the dispositions of claims by the state and 
local boards would supply at least a partial solution to this problem. 

Again to insure political success to the proposed reform, it is suggested that 
the legislature should establish a “general fund” out of which awards under 
$1,000 which have been made by the court of claims and the state board?® shall 
be automatically paid.'’° The legislature, however, must approve all awards in 
excess of $1,000." This latter provision for a legislative and executive check 
on the court of claims and the state board may be politically expedient to facili- 
tate the adoption of the draft statute. Yet the policy of the present governor 
in Illinois to review the individual awards made by the court of claims'” might 


3 Borchard, op. cit. supra note 146, at 751. 164 § 2, 


6s § 2. However, awards made by the small units, whose liability the state has assumed, 
may be reviewed and revised by the state board. § 10 of the draft statute. The draftsman’s 
proposal to have the awards made by all of the local subdivisions subject to the approval of 
the state board will aid in obtaining uniformity in substantive rules. Likewise, local political 
influences may thereby be checked. 

16 § 0. 167 § o. 8 See note 74 supra. 

69 Awards made by the board or council of the subdivisions whose liability the state has 
assumed are subject to the same provisions. 

170 § 2. This would avoid executive and legislative check on small awards. ™ § 9. 

'™ Veto Messages, loc. cit. supra note 73, at 30-31. 
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seriously hinder the proper and efficient administration of the act and prevent 
the development of the desired system of state accountability. 

Various supplemental provisions deny the subrogation of insurance com- 
panies to the claimants’ rights, and provide that a deduction shall be made from 
the claimant’s claim equal to the amount which he has received from insurance 
companies.'?3 Juries are eliminated.'74 Excessive attorneys’ fees are discour- 
aged by criminal sanctions.'5 Redress for claims in excess of $25,000 is still 
to be obtained by legislative appeal." Assignments of claims are prohibited.?77 
The state is to pay only its proportionate share of the damage caused by its 
agent and a joint tortfeasor.'”* Short periods of limitation are established.*” 
The exaggeration of a claim or the presentation of false evidence “‘with intent 
to defraud” bars the claim."®° To encourage more efficient public service and 
yet not to impose too heavy a burden on public employees, the proposed statute 
provides for governmental redress from employees or officers, but only for 
“wilful” tortious invasions."** While this provision departs from the view 
taken by the common law,?* it is in accord with modern justifications for 
vicarious liability of the private employer."*s 


MANUFACTURERS’ LIABILITY—McPHERSON v. BUICK 
COMES OF AGE 


‘Cutting across the general problem of protecting the pocketbook of the con- 


sumer? is the problem of protecting the person of any member of the public, 
whether consumer, user, or bystander from injuries due to defects in chattels.” 
There have been two distinct judicial approaches to this latter problem: the 


"73 § 16. 175 § 18. 177 § 7. 179 §§ 5, 8, 14. 
174 § 8. 176 § 20. 178 § 12. 180 § 19. 


 § 17. It is suggested that employees should not be free from ultimate liability in cases 
where there is ‘‘gross” negligence amounting to reckless conduct. 


* At common law, the agent was liable for negligence in performing his undertaking. See 
Mechem, Agency §§ 1274-80 (2d ed. 1914). 


83 Douglas, Vicarious Liability and the Administration of Risk, 38 Yale L. J. 584, 720 
(1929). 


* Soule, Consumer Protection, 4 Encyc. Soc. Sci. 282 (19313; Hamilton, Caveat Emptor, 
3 Encyc. Soc. Sci. 280 (1930). Organizations such as Consumer’s Research and Consumer’s 
Union send informative periodical bulletins to members. In addition, significant attempts are 
being made to utilize the mass buying power of the consuming public through consumers co- 
operatives. Such non-legal means as these go far toward solving this problem. 


? No less than eighty cases in tort alone have appeared in the appellate reports since 1928; 
in New York alone there have been sixteen cases in this interval. When the cases tried on 
warranty theory and the high percentage of all such cases that are tried in lower courts or 
settled out of court are also considered, the practical importance of the problem is clear. 
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first employs orthodox tort analysis; the second, the warranty of quality analy- 
sis. The difficulties of either approach have centered on the case of the plain- 
tiff not in immediate privity of contract with the defendant maker.5 Consider- 
able ingenuity has been expended in the law of warranty to justify suit by one 
in the chain of privity. But the warranty device cannot be used to extend relief 
to one totally outside the chain of privity. On the other hand this limitation is 
entirely accidental to the tort theory. The case of McPherson v. Buick’ brought 
to culmination a gradual recognition of this fact. ' 

i liberation of tort theory from privity restrictions has been so gradual 
that an historical note is still relevant to a discussion of the present state of the 
law. In 1842 Winterbottom v. Wright,’ although perhaps not in point, is said to 
have established the rule that privity of contract was necessary to a suit in tort 
against the maker of a chattel. Thomas v. Winchester? in 1852 was the first case 
to make an exception to the privity rule. Vin 1903 Huset v. Case Threshing Ma- 


3 For a general discussion see: Bohlen, Basis of Affirmative Obligations in the Law of Torts, 
53 U. of Pa. L. Rev. 209, 237, 337 (1905); Bohlen, Liability of Manufacturers to Persons Other 
than Their Immediate Vendees, 45 L. Q. Rev. 343 (1929); Feezer, Tort Liability of Manufac- 
turers and Vendors, 1o Minn. L. Rev. 1 (1925); 40 Harv. L. Rev. 888 (1927). 


433 Col. L. Rev. 868 (1933). 


5 Labatt, Negligence in Relation to Privity of Contract, 16 L. Q. Rev. 168 (1900); 30 Yale 
L. J. 607 (1921). 


* The majority view is still against recovery in the absence of privity. Chysky v. Drake 
Bros., 235 N.Y. 468, 139 N.E. 576 (1923); 1 Williston, Sales § 244 (2d ed. 1924). But it has 
been suggested that the consumer is the third party beneficiary of the contract between the 
manufacturer and the dealer. Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 557 
(1920); 2 U. of Cin. L. Rev. 330 (1928); that the warranty is assigned by the dealer to the con- 
sumer. Madouros v. Kansas City Coca-Cola Bottling Co., 90 S.W. (2d) 445 (Mo. 1936) 
(semble); that the advertising of the manufacturer is really an express warranty directly to the 
consumer. Baxter v. Ford Motor Co. 168 Wash. 456, 12 P. (2d) 409 (1932); 7 Wash. L. Rev. 
351 (1932); that the dealer is really the agent of the manufacturer and not autonomous. 
Steffen, Independent Contractor and the Good Life, 2 Univ. Chi. L. Rev. 501, 519 (1935); that 
the warranty runs with the goods as a matter of policy. Mazetti v. Armour & Co. 75 Wash. 
622, 135 Pac. 633 (1913); Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382 (1920). 
The Baxter case is the only case allowing recovery to a sub-purchaser of a chattel other than 
food. A later case with almost identical facts is contra. Chanin v. Chevrolet Motor Co., 15 
F. Supp. 57 (Ill. 1935). A donee of the sub-purchaser has been allowed to sue on the theory 
that the warranty passed with the gift. Coca-Cola Bottling Works v. Lyons, 145 Miss. 876, 
883, 111 So. 305, 307 (1927); see also Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 
382 (1920). 


7217 N.Y. 382, 111 N.E. 1050 (1916). 


§ 10 M. & W. 109. Mr. Bohlen has vigorously contended that the case is out of point. Boh- 
len, Affirmative Obligations in the Law of Torts, 53 U. of Pa. L. Rev. 280-85 (1905). 


96 N.Y. 397. The defendant, a dealer in drugs, mislabeled belladonna, a deadly poison, as 
extract of dandelion. The court distinguished Winterbottom v. Wright and a series of similar 
although hypothetical cases: ‘“No such imminent danger existed in those cases.” 
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oa 
chine Co.,*° attempted to classify all the cases making exceptions to the rulé into 
three categories, one of which, the inherent danger category," caught the 
judicial fancy. Unfortunately the category rested on an illusory distinction. 
Except perhaps iu rare cases, man does not make chattels which are inherently 
dangerous."? Such a chattel would be dangerous even if made and used properly. 
But chattels made for the ultimate consumer are dangerous only when improp- 
erly used, as an auto in the hands of a child, or when so defective that proper 
use is impossible. Even granting that it was desirable to limit recovery to those 
cases where the chattel endangered life and limb, the judicial inquiry should 
have been how dangerous is this defective chattel. Instead the courts discussed 
the hypothetical case of how dangerous the chattel would have been had it not 
been defective. But the decisions, of course, resulted in an erratic classification 
of those chattels which were most dangerous when defective." Finally in 1916, 


© 120 Fed. 865 (C.C.A. 8th 1903). The plaintiff’s employer had purchased a thresher made 
by the defendant. The first day it was put into use, the belt on which the plaintiff was properly 
standing collapsed and he was injured. After deciding that a thresher was not inherently 
dangerous, the court nevertheless dismissed a demurrer because the plaintiff had alleged that 
the defendant knew of the defect. 


« The other categories were: (1) where the defendant knows of the defect at time of trans- 
fer; (2) where the defendant invites the plaintiff to use the chattel on his premises. The second 
refers to an unrelated problem and the first has ceased to be of much importance because of the 
unlikelihood that the manufacturer will have actual knowledge. It does raise the problem of 
what constitutes adequate notice of the defect. See Farley v. Standard Pyroxoloid Co., 271 
Mass. 230, 171 N.E. 639 (1930) (dealer’s failure to communicate notice of the defect to con- 
sumer should have been foreseen by maker); see also, Olds Motor Works v. Shaffer, 145 Ky. 
616, 140 S.W. 1047 (1911). 

Judge Sanborn did not entirely read the inherent danger category into the earlier cases al- 
though he could not account for the two defective ladder cases allowing recovery. Devlin v. 
Smith, 89 N.Y. 470 (1882); Shubert v. Clark, 49 Minn. 331, 51 N.W. 1103 (1892). It probably 
finds its origin in Loop v. Litchfield, 42 N.Y. 351 (1870) (fly-wheel held not inherently danger- 
ous); see also, Losee v. Clute 51 N.Y. 494 (1873) (boiler explosion). 

The most remarkable feature of Judge Sanborn’s opinion was not his codification of the law, 
but his apologia for the privity rule in negligence terms. In language which might well have 
come from Brett or Cardozo he states the general theory of liability for negligence and con- 
cludes: ‘It is a rational and fair deduction from the rules to which brief reference has been 

e that one who makes or sells a machine, building, a tool, or an article of merchandise 
fitted for a specific use is liable to the person who in the natural course of events uses it for the 
purpose for which it was made or sold, for an injury which is the natural and probable conse- 
quence of the negligence of the manufacturer or vendor in its construction or sale.’’ And then 
he says that the only person likely to be injured is the party to the contract, who in a vast 
‘majority of these cases is the dealer who has bought not to use but to resell. For an elaborate 


| criticism of the opinion, see Bohlen, op. cit. supra note 8. 


" There are some chattels such as dynamite the use of which under circumstances in which 
harm is probable is nevertheless proper because of the social utility. But in none of these cases 
were the courts concerned with the imposition of absolute liability, as in the blasting cases; nor 
was the chattel in any case properly made. Thus the poison in Thomas v. Winchester was 
dangerous only because mislabelled. 

3 Recovery granted: Torgesen v. Schultz, 192 N.Y. 156, 84 N.E. 956 (1908) (siphon bottle); 
Herman v. Markham Air Rifle Co., 258 Fed. 475 (D.C. Mich. 1918) (air rifle). Recovery re- 
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in the McPherson case, Cardozo, J., sharply called to judicial attention that the 


real question was and always had been: How dangerous is this chattel with this 
defect?* 


\ The McPherson case did not complete the attack on the privity rule. It left 
open three questions: whether protection should be extended to property in- 
terests, whether to those injured by minor batteries and whether also to by- 
standers injured by the chattel. Subsequent cases have answered all of these 
questions in the affirmative."j But attempts to extend recovery to atypical 
property interests have been unsuccessful.” ‘The recognition that the inherent 
danger category is coextensive with dangerously defective chattels together with 
these extensions has played havoc with the privity rule. Although the cases still 
talk of exceptions to the privity rule,*’ the exceptions literally are the rule. To- 


fused: Burkett v. Studebaker Bros., 126 Tenn. 467, 150 S.W. 421 (1912) (horse-driven car- 
riages); Simons v. Gregory, 120 Ky. 116, 85 S.W. 751 (1905) (elevator), ‘“‘Such an elevator 
cannot be distinguished from a defective steam boiler, a defective coach for the carriage of 
passengers, a defective wall, defective shelving in a storeroom, or a defective chandelier in a 
hotel, or the other things for which the maker was held not to be responsible to third persons 
injured thereby in the cases above cited.”” See also, Liggett & Myers Tobacco Co. v. Cannon, 
132 Tenn. 419, 178 S.W. 1009 (1915) (tobacco not food and hence not within the exceptions). 

14 The same result has been reached in England. Donoghue v. Stevenson, [1932] A. C.562; 
Grant v. Australian Knitting Mills, [1936] A.C. 85; 3 Univ. Chi. L. Rev. 673 (1936); 46 Yale 
L. J. 709 (1937). For a discussion of the opinion of Cardozo, J., as an example of the American 
judicial process see Radin, Case Law and Stare Decisis, 33 Col. L. Rev. 199 (1933). 


*s Recovery allowed for slight battery: Slavin v. Francis H. Leggett & Co., 114 N.J.L. 
421, 177 Atl. 120 (1935); contra, ostensibly on other grounds, Jaroniec v. C. O. Hasselbarth, 
131 Misc. 314, 228 N.Y.S. 302 (1928); Cook v. Garside & Sons, 259 N.Y.S. 947 (1932). Re- 
covery denied for injury to property: Tompkins v. Quaker Oats Co., 239 Mass. 147, 131 
N.E. 456 (1921); Windram Mfg. Co. v. Boston Blacking Co., 239 Mass. 123, 131 N.E. 454 
(1921). Recovery allowed where chattel was dangerous to person and injured property: 
Quackenbush v. Ford Motor Co., 167 App. Div. 433, 153 N.Y.S. 131 (1915); Genesee County 
Patrons v. Sonneborn, 263 N.Y. 463, 189 N.E. 551 (1934). Recovery allowed where chattel 
was dangerous only to property: E. I. Dupont de Nemours v. Baridon, 73 F. (2d) 26 (C.C.A. 
8th 1934). See also, Wright v. Holland Furnace Co., 186 Minn. 265, 243 N.W. 387 (1932); 
Conn v. Lexington Utilities Co., 233 Ky. 230, 25 S.W. (2d) 370 (1930); Monroe v. Guess, 41 
Ga. App. 697, 154 S.E. 301 (1930). The Restatement of Torts apparently regarded the ques- 
tion as open—§ 395 speaks only of “substantial bodily harm.” Recovery granted to pedestrian: 
Kalinowski v. Truck Equipment Co., 237 App. Div. 472, 261 N.Y.S. 657 (1933); see also, 
Guinan v. Famous Players-Lasky Co., 267 Mass. sor, 167 N.E. 235 (1929); Flies v. Fox 
Buick Co., 196 Wis. 196, 218 N.W. 855 (1928). 

6 Recovery denied to candidate for office in suit against defendant maker for expenses of 
obtaining recount occasioned by a defect in voting machine. Creedon v. Automatic Voting 
Machine Co., 243 App. Div. 339, 276 N.Y.S. 609 (1935). The inhibiting effect of the vestigial 
privity vocabulary was evident in the court’s summary dismissal of the analogy to the McPher- 
son case with the words: ‘‘Danger was not inborn in these voting machines.’’ Cf. Slattery v. 
Colgate, 25 R.I. 220, 55 Atl. 639 (1903); Mazetti v. Armour & Co., 75 Wash. 622, 135 Pac. 633 
(1913) (injury to good will). 

7 Crane Co. v. Sears, 168 Okla. 603, 35 P. (2d) 916 (1934); Nehi Bottling Co. v. Thomas, 
236 Ky. 684, 33 S.W. (2d) 701 (1930); Kalash v. Los Angeles Ladder Co., 1 Cal. (2d) 229, 
34 P. (2d) 481 (1934); see note 16 supra. 
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day the rule restated is that the maker is not liable to those not in privity with 
him unless he is negligent. It is significant that the Restatement of Torts has 
abandoned the privity idiom and has examined the problem in terms of the 
reasonable man turned manufacturer. 

Courts have been so concerned with the question of whether the maker is 
under a duty to use due care that they have paid little attention to what would 
constitute such care. In any process of manufacture, however careful, the pro- 
duction of some defective chattels is inevitable. If negligence is to be meaning- 
ful as a criterion of liability there must be some basis for distinguishing those 
defects which are the result of negligence from those which are the result of 
chance. For purposes of discussion it may be said that negligence of the maker 
will be present either in the process of making or in the inspection. 

Negligence in the process of making may be discussed on two levels: In the 
first place, the management may be negligent in selecting the pattern of making. 
In the second place, an individual workman may be negligent in failing to follow 
a proper pattern in making the chattel involved in litigation; in such case the 
master’s liability is based not on negligence but on respondeat superior. A negli- 
gence determination on either level involves a consideration of three factors: 
(1) the mathematical possibility of harm; (2) the desirability of the product; 
(3) the facility of changing to a better method."® On the first level, the progress 
of the useful arts will largely determine the reasonableness of a given pattern. 
On the second level, any deviation foreseeably causing harm wili normally in- 
volve negligence, since there is seldom any social utility in such deviation. Con- 


sequently, once the deviation by an individual workman is shown, the question 
becomes whether the deviation would foreseeably cause a defect which in turn 
would foreseeably cause harm. 

When both the use”* and the user?‘ are normal and harm ensues, it is difficult 
to think of cases where the harm was not the probable consequence of the de- 
fect. Several recent cases which have refused recovery because the harm was 
said to be unforeseeable are explicable on other grounds. The courts may have 


* Rest., Torts, c. 14 (1934), particularly § 395. 
19 Seavey, Negligence—Subjective or Objective?, 41 Harv. L. Rev. 1, 7 (1927). 


2° Recovery refused where use was abnormal. Cheli v. Cudahy Bros., 267 Mich. 690, 255 
N.W. 414 (1934) (eating pork raw); Georgia Power Co. v. Robbins, 47 Ga. App. 517, 171 S.E. 
218 (1933) (running electric vibrator reducing machine so rapidly as to cause displacement of 
kidney); see also, Dubbs v. Zak Bros., 33 Ohio App. 299, 175 N.E. 626 (1931) (wearing shoes 
which did not fit); Schfranek v. Benjamin Moore Co., 54 F. (2d) 76 (D.C. N.Y. 1931); Gouillon 
v. Ford Motor Co., 44 F. (2d) 310 (C.C.A. 6th 1930); Moore v. Jefferson Distilling Co., 169 
La. 1155, 126 So. 691 (1930) (third party lit match to see whether there was gas in drums 
shipped by defendant); Waterman v. Liederman, 60 P. (2d) 881 (Cal. App. 1936) (reckless 
driving); but see Guinan v. Famous Players-Lasky Co., 267 Mass. 501, 167 N.E. 235 (1929). 

* Recovery denied where the plaintiff was peculiarly susceptible to the harm. Walstrom 
Optical Co. v. Miller, 59 S.W. (2d) 895 (Tex. 1933); Karr v. Inecto, 247 N.Y. 360, 160 N.E. 
398 (1928) (hair dye). For burden of proof of idiosyncrasy, see Cahill v. Inecto, 208 App. Div. 
191, 203 N.Y.S. 1 (1924). 
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been unwilling to allow recovery for minor batteries” or to allow recovery when 
the defect produced harm of unexpected magnitude.’ In making the determina- 
tion of whether there has been negligence in inspection, factors such as the cost 
of effective inspection, the magnitude of the possible harm, the reasonableness 


of sampling as a method of inspection, and the relevance of business custom are 
to be considered.”4 


When we turn from definition to proof, negligence does become almost mean- 
ingless as a criterion of liability. The ability of the plaintiff to prove negligence 
by circumstantial evidence tends to spell absolute liability for the defendant.’s 
This results not so much from a desire on the part of the courts to impose such 
liability as from the inevitable paucity of evidence in the defendant’s favor. The 
plaintiff by establishing that he was injured by a chattel which was made by 
the defendant and which was used properly raises an inference of negligence” 
which either entitles him to go to the jury or shifts the burden of going forward 
to the defendant.?’ In rebuttal the defendant may attempt to show: (1) that 
the defect was not present at the time of transfer; (2) that the defect, if present, 


2 See note 15 supra. Byers v. Flushovalve Co., 160 N.Y.S. 1050 (1916) (hand injured by 
breaking of handle); contra, Clark v. Standard Mfg., 8 N.J. Misc. 284, 149 Atl. 828 (1930); 
Osheroff v. Rhodes-Burford Co., 203 Ky. 408, 262 S.W. 583 (1924) (porch swing); Spiegel v. 
Libby, McNeil & Libby Inc., 244 N.Y.S. 654 (1930) (concealed pin); contra, La Frumento v. 
Kotex Co., 226 N.Y.S. 750 (1928) (pin in sanitary napkin); see also, Hasbrouck v. Armour & 
Co., 139 Wis. 357, 121 N.W. 157 (1909). 

23 Field v. Empire Case Goods Co., 179 App. Div. 253, 166 N.Y.S. 508 (1917) (collapse of 
bed; injury serious because plaintiff was pregnant); Sherwood v. Lax & Abowitz, 259 N.Y.S. 
949 (1932) (defective heel caused plaintiff to fall downstairs). 


24 Marsh Wood Products Co. v. Babcock & Wilcox, 207 Wis. 209, 240 N.W. 392 (1932); 
Kalash v. Los Angeles Ladder Co., 1 Cal. (2d) 229, 34 P. (2d) 481 (1934); Smith v. Peerless 
Glass Co., 259 N.Y. 292, 181 N.E. 576 (1932). See also Martin v. Studebaker, 133 Atl. 384 
(N.J. 1926) (assembler of parts satisfies duty if he buys from reputable maker). 


*s Although the court does not usually make it explicit, the plaintiff is relying on res ipsa 
loquitur. See Nehi Bottling Co. v. Thomas, 236 Ky. 684, 33 S.W. (2d) 701 (1930). On res ipsa 
in general see Prosser, Procedural Effect of Res [psa Loquitur, 20 Minn. L. Rev. 241 (1936); 
3 Univ. Chi. L. Rev. 126 (1935). Since one of the so-called requirements for a res ipsa case is 
possession in the defendant at the time of the accident and since in none of these cases does 
the defendant have possession, the defendant’s lawyer can trouble the court by invoking the 
doctrine by name. 5 Wigmore, Evidence § 2509 (2d ed. 1923); Miller v. Steinfeld, 174 App. 
Div. 337, 160 N.Y.S. 800 (1916); Doughnut Mach. Corp. v. Bibby, 65 F. (2d) 634 (1933); and 
for a reductio ad absurdum, see Kilgore v. Shephard Co., 52 R.I. 151, 158 Atl. 720 (1932). 

* The inference requires two steps. From the facts of the accident, the existence of a defect 
in the chattel immediately prior to and the cause of the accident is inferred. From the existence 
of the defect the negligence of the defendant is inferred. See Breck v. Rollaway Motor Co., 
23 Ohio App. 79, 155 N.E. 147 (1926); Rotche v. Buick Motor Co., 358 Ill. 507, 193 N.E. 529 
(1934) (accident did not establish defect); Kramer v. Mills Lumber Co., 24 F. (2d) 313 (C.C.A. 
8th 1928) (defect did not establish negligence). 


27 For an extensive analysis of the procedural effect of res ipsa see Heckel and Harper, 
The Effect of the Doctrine of Res Ipsa Loquitur, 22 Ill. L. Rev. 724 (1928); Prosser, op. cit. 
supra note 14. 
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was not a foreseeable consequence of the process of making; (3) that the defect 
was not discoverable by reasonable inspection. Proof is made difficult by the 
fact that the precise nature of the defect is frequently not known since the 
chattel causing the injury is generally the only one of the lot that is defective 
and since it is more or less demolished by the accident. Further difficulty is in- 
troduced by the minute specialization and the volume production characteristic 
of the modern factory. Determination of the first proposition of the defendant’s 
rebuttal involves weighing the possibility that the defect was present at the 
time of transfer against the possibility that it was introduced subsequently. 
Even if the defendant attempts to show that the defect was not present at the 
time of transfer by showing that it would have been discovered by the cus- 
tomary inspection, there nevertheless remains the plausible possibility that in 
this one case there was a deviation from the customary care. If, however, a court 
wishes to conclude that the defect was not present at the time of transfer it 
must explain its subsequent appearance. When there has been a substantial 
lapse of time this is easy since no one imputed negligence to the maker of the 
one horse shay when it finally broke.”* If there is no lapse of time the court must 
deny the existence of the defect,?® ascribe it to the whim or malevolence of a 
stranger or impute fraud to the plaintiffs.*° 

The fact that there has been as yet little positive evidence of or outcry against 
fraud is not significant because the doctrine of maker’s liability is still too novel 
to have had its possibilities fully exploited. Since plaintiffs are less willing to 


undergo serious injury as the price of faked claims, restriction of recovery to 
cases of serious injury will tend to minimize the possibilities of fraud. In fact 
the courts on one ground or another seem to have been making this restriction.** 
However, the exposé of auto accident rackets indicates that a discouragingly 
large number of people are willing to undergo or simulate serious injury.* 


28 Lynch v. International Harvester Co., 60 F. (2d) 223 (C.C.A. roth 1932) (five year inter- 
val destroyed possibility of proving negligence in making thresher); but cf. Reed & Barton Co. 
v. Maas, 73 F. (2d) 359 (C.C.A. 1st 1924) (seven year interval did not destroy possibility of 
proving negligence in making coffee urn). 

29 Swenson v. Purity Baking Co., 183 Minn. 289, 236 N.W. 310 (1931); Prosser, op. cit. supra 
note 25, at 269. 

3° Llewellyn, On Warranty of Quality and Society, 36 Col. L. Rev. 699, 704 n. (1936). A 
survey of litigation over foreign substances in tobacco is suggestive: Liggett & Myers Tobacco 
Co. v. Cannon, 132 Tenn. 419, 178 S.W. 1009 (1915) (bug); Pillars v. R. J. Reynolds Tobacco 
Co., 117 Miss. 490, 78 So. 365 (1918) (decaying human toe); R. J. Reynolds Co. v. Loftin, 
99 So. 13 (Miss. 1924) (small snake); Foley v. Liggett & Myers Tobacco Co., 241 N.Y.S. 233 
(1930) (dead mouse); Liggett & Myers Tobacco Co. v. Rankin, 246 Ky. 65, 54 S.W. (2d) 612 
(1932) (woolly worm); Corum v. R. J. Reynolds Tobacco Co., 205 N.C. 213, 171 S.E. 78, (1933) 
(fish hook); Liggett & Myers Tobacco Co. v. Wallace, 69 S.W. (2d) 857 (Tex. 1934) (bits of 
metal); Keith v. Liggett & Myers Tobacco Co., 207 N.C. 645, 178 S.E. 90 (1935) (bug). But 
see 37 Col. L. Rev. 77 (1937). 

# See notes 15, 22 supra. 


# Arnold, Faking Car Accidents, 143 Nation 601 (Nov. 21, 1936). 
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[Dove far this note has proceeded on the assumption that negligence is a de- 
sirable criterion of liability. But this assumption is subject to the challenge that 
fault is an outmoded and inadequate criterion and that the real question is one 
of distributing all the risks of defective chattels on those best able to prevent 
the defects, to absorb the initial impact of liability, and to redistribute it as 
widely as possible through insurance and increase in prices.}3 The extension of 
this approach to the present problem would compel soffe recognition of the 
diverse distribution patterns involved in marketing chattels.54 A new pattern 
consisting of many small manufacturers and one dominant retailer has, with the 
appearance of the chainstore, taken its place beside the orthodox pattern of 
large manufacturer-jobber-small retailer. It has been properly suggested that in 
such cases the ultimate liability be placed on the seller.*5 But to what extent 
judicial notice can feasibly be taken of the variety of patterns in between is 
questionable. 

The attempt made by the Columbia University Committee to Study Com- 
pensation for Automobile Accidents, to extend the mechanics of workmen’s 
compensation to automobile compensation” suggests the possibility of similar 
extension to the instant problem. Primarily three changes from the existing 
law would be involved: (1) the explicit imposition of absolute liability for de- 
fective chattels upon the manufacturer or the dominant link in the distribution 
chain; (2) the abolition of the injured party’s common law action and the sub- 
stitution of fixed awards by a board; (3) the imposition of compulsory insurance 
on the dominant link in the distribution chain. The explicit imposition of abso- 
lute liability would probably produce little change in the outcome of cases. 
Taking the measuring of damages away from capricious juries and minimizing 
the delay and expense of redress are both highly desirable. But the difficulties 
confronting the framers of the auto compensation plan when they attempted to 
schedule the kinds of injuries and fix awards cannot here be ignored.3’ Insurance 

33 See generally, Laski, Basis of Vicarious Liability, 26 Yale L. J. 105 (1916); Steffen, Inde- 
pendent Contractor and the Good Life, 2 Univ. Chi. L. Rev. 501 (1935). 


34 37 Col. L. Rev. 77 (1937). The courts have partially recognized the facts of marketing: 
thus where the defendant does not make but distributes under his own name, he is liable as a 
manufacturer. Burkhardt v. Armour Co., 115 Conn. 249, 161 Atl. 385 (1932); Swift & Co. v. 
Hawkins, 174 Miss. 253, 164 So. 231 (1935); Rest., Torts § 400 (1934); and the maker of parts 
is liable as a manufacturer. Smith v. Peerless Glass Co., 259 N.Y. 292, 181 N.E. 576 (1932); 
White Sewing Mach. Co. v. Feisel, 38 Ohio App. 152, 162 N.E. 633 (1927). 

35 37 Col. L. Rev. 77 (1937). 


3% See Report to Columbia University Council for Research in the Social Sciences by the 
Committee to Study Compensation for Automobile Accidents. As a result of investigating 
8,849 cases the committee suggested the compensation plan. On the plan see Ballantine, Com- 
pensation for Automobile Accidents, 18 A.B.A.J. 221 (1932); Smith, Lilly, Dowling, Compen- 
sation for Automobile Accidents: A Symposium, 32 Col. L. Rev. 785 (1932). See also Brown, 
Automobile Accident Litigation in Wisconsin, 10 Wis. L. Rev. 170 (1935); 46 Yale L. J. 713 
(1937). 


37 This feature of the plan has been severely criticized. Lilly, op. cit. supra note 36; Brown, 
op. cit. supra note 36. 
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is of course desirable as a way of getting financially responsible defendants, but 
the tendency of such a scheme to rapidly augment the costs of insurance must 
also be considered.3* In general these changes would require legislation and raise 
constitutional objections which, however, are not insuperable. A satisfactory 
appraisal of the necessity and expediency of such a plan must await an investi- 
gation similar to that made as a basis for the auto compensation plan. Until 
then the public must be content with judicial protection)which grows increas- 
ingly satisfactory. 

To go from no liability to absolute liability within a hundred years is no small 
step. Perhaps Lord Abinger had this in mind when he said: “Unless we confine 
the operations of such contracts as this to the parties who entered into them, 


the most absurd and outrageous consequences, to which I can see no limit, 
would ensue.”’39 


SURETYSHIP RELEASES IN THE LAW 
OF MORTGAGES 


Recent application of a familiar suretyship rule to cases in which a mort- 
gagor’s grantee had not assumed the mortgage debt offers a practical reason 
for investigating the bases of the rule. This rule—releasing a surety when, 
without his consent, the creditor has contracted to extend time to the principal 
debtor—has frequently been the target of authoritative criticism.’ Little or no 
attention, however, has been paid to its mortgages counterpart—releasing a 
mortgagor when time has been extended by the mortgagee to a grantee of the 
mortgaged land. A discussion of the desirability of releasing a mortgagor in- 
volves an examination not only of the propriety of the analogy but of the reasons 
for the suretyship rule and its application in practice. Even though the analogy 
may be found to be a poor one, the frequency with which courts extend the 
suretyship rule to mortgage cases and the desirable results reached in certain 
of these cases} make an inquiry into the nature and scope of the suretyship rule 
a necessary preliminary. 


THE SURETYSHIP RULE 
THE SURETY’S LOSS OF RIGHTS 
Regardless of the rule’s comparatively modern origin in 17894 it is usually 
considered a well-settled doctrine of suretyship.s’ The traditional justification 


38 Under a compulsory automobile insurance plan in Massachusetts the cost of insurance 
doubled. Lilly, op. cit. supra note 36. 


%# Winterbottom v. Wright, 10 M. & W. 109, 113 (1842). 

* Kazunas v. Wright, 286 Ill. App. ys4, 4 N.E. (2d) 118 (1936). 

* Cardozo, The Nature of the Judicial Process 153 (1925); 4 Williston, Contracts § 1225 
(2d ed. 1936); Durfee, Book Review, 17 Corn. L. Q. 707 (1932). 

3 See p. 479 supra. 

4 Nisbet v. Smith, 2 Bro. C.C. 579 (1789); Ames, Cases on Suretyship 156, n. 1 (1901). 

54 Williston, Contracts § 1222 (2d ed. 1936). 
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of the rule is that the creditor has deprived the surety of his right of subroga- 
tion, i.e., the right to sue the principal debtor in the creditor’s name after pay- 
ment to the creditor.° Today, however, the surety has a well-recognized right 
to proceed directly against the debtor after he has paid the creditor—the right 
of indemnity.’ Courts have nevertheless continued to talk of loss of the right 
of subrogation as the main justification for releasing the surety. This is prob- 
ably an historical accident: when the first case (Nisbet v. Smith*) was decided, 
the only well-established ground on which the surety could sue the principal 
debtor was his equitable right of subrogation.? Although one earlier case had 
recognized the surety’s right of indemnity by allowing an action in assumpsit on 
the debtor’s implied promise,’® this right was not generally recognized until 
1799. But even today the right of subrogation does offer one benefit not ob- 
tainable by resort to the right of indemnity: if the creditor has security” or 
other priority rights,’ a suit in his name will give the surety these additionai 
protections. 

In releasing a surety because of his loss of a right of subrogation, all courts 
have assumed that the mere making of an extension agreement destroys the 
surety’s ability to obtain this right."4 Since the creditor may be enjoined* from 
suing the debtor during the extension period, it is said that he has no rights 
against the debtor which the surety could obtain by paying the debt.”® But the 
mere fact that the creditor may be personally enjoined need not necessarily have 
implied that the creditor’s preferred rights may not be obtained from him by a 
surety who was not a party to the extension agreement. However, even if the 


surety could obtain these rights, it would still be an open question whether the 
debtor could prevent him from exerting them. No cases have been found in 


6 Overend v. Oriental Financial Corp., L.R. 7 H.L. 348 (1874); Swire v. Redman, 1 Q.B.D. 
536 (1876). 

7 Appleton v. Bascom, 3 Metc. (Mass.) 169 (1841); Blanchard v. Blanchard, 201 N.Y. 134, 
94 N.E. 630 (1911); Lloyd, The Surety, 66 U. of Pa. L. Rev. 40 (1917). 

§ 2 Bro. C. C. 578 (1789). 

° Rees v. Berrington, 2 Ves. Jr. 540 (1795); cf. Scot v. Stephenson, 1 Lev. 71 (1662); Ames, 
History of Assumpsit, 3 Selected Essays 259, 287 (1909). 

1° Decker v. Pope, 1 Sel. N.P. 91 (13th ed. 1757); Walsh, History of Anglo-American Law 
346 (2d ed. 1932). 

1 Exall v. Partridge, 8 T.R. 308 (1799); see Stirling v. Forrester, 3 Bligh 575, 590 (1821). 

% Allen v. Powell, 108 Ill. 584 (1884). It should be noted that this feature is present in all 
mortgage cases. 

13 Love v. North American Co., 229 Fed. 103 (C.C.A. 8th 1915); Smith v. Davis, 71 W.Va. 
316, 76 S.E. 670 (1912); 37 Harv. L. Rev. 259 (1923). 

"4 Swire v. Redman, 1 Q.B.D. 536 (1876). 

8 3 Williston, Contracts § 1844 (1920). In some states this extension agreement constitutes 
a legal defense to the creditor’s action. Strobridge Lithographing Co. v. Randall, 78 Mich. 195, 
44 N.W. 134 (1889). 

%6 Edwards v. Goode, 228 Fed. 664 (C.C.A. 5th 1916). 
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which the surety has paid and then attempted to use the creditor’s priority 
rights during the extension period; thus the true disposition of the surety’s 
right of subrogation remains unknown." 

It has been shown that today the right of subrogation is valuable only to 
give the surety the priority rights which the creditor may have had. But the 
creditor will probably resort to a surety only where no security or other priority 
right is available for his protection. In such a case, it should be shown that the 
surety has suffered the loss of some other “right” before his release may justi- 
fiably be said to be necessary for his protection. 

The next most important right of the surety which might possibly be affected 
by an extension of time is his right to be indemnified by the debtor after he has 
paid the creditor. Since, as shown above, the creditor cannot sue the surety,"® 
the only way in which the surety’s right to be indemnified can arise is for the 
surety voluntarily to pay the creditor. Perhaps most courts in saying that the 
“right of subrogation”’ is lost as a result of the extension agreement are again 
referring to the right of indemnity. But it is difficult to understand how a con- 
tractual right between the surety and the debtor can be destroyed by a contract 
between the debtor and the creditor.?? Thus where the right of subrogation had 
been destroyed by the statute of limitations, the surety has been allowed to in- 
demnify himself by proceeding against the debtor.?? However, business men do 
not normally pay debts unless a demand is made; thus the absence of facts 
necessary to give rise to a clear-cut case on the state of the right of indemnity, 
voluntary payment by the surety, makes the value of this right speculative and 
its loss negligible.?* 

The surety also has the right by bill quia timet (right of exoneration) to force 
the debtor to pay the creditor when there is threatened inability or refusal on 
the part of the principal debtor to pay the matured debt, thus protecting him- 
self from possibly increased liability.27 When the maturity date is extended by 
an agreement, a possible defense to a suit by the surety during the extension 
period would be that the debt is not yet due.?3 But this is of course reasoning in 


7 Tenderness for the debtor who has paid consideration not to be sued might possibly be 
the ground for giving the surety the same rights as the debtor, i.e., an injunction during the 
extension period. 4 Williston, Contracts § 1225 (2d ed. 1936). 

8 It is curious to note that failure of the surety to use his right of subrogation (indemnity) 
results from his release, yet release is based on the loss of this right. 

94 Williston, Contracts § 1225 (2d ed. 1936). Comparable though slightly different con- 
siderations apply to the rights of the non-consensual surety against the principal. 

2 Hyde v. Miller, 45 App. Div. 396, 60 N.Y.S. 974 (1899); see also American Surety Co. v. 
De Carle, 25 F. (2d) 18, 20 (C.C.A. oth 1928); United States Fidelity and Guaranty Co. v. 
Centropolis Bank, 17 F. (2d) 913, 916 (C.C.A. 8th 1927). 

* Cardozo, The Nature of the Judicial Process 154 (1925); Swire v. Redman, 1 Q.B.D. 536 
(1876). 

» West Huntsville Cotton Mills v. Alter, 164 Ala. 305, 51 So. 338 (1910). 

*3 Note to Nisbet v. Smith, 2 Bro. C.C. 578, 583 (1789). 
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a circle; and again it would seem impossible for an agreement between the 
creditor and the debtor to cut off the rights of a third party, the surety. Here, 
too, the surety will rarely resort to this right and, even if it were cut off by the 
extension agreement, this seems an insufficient reason for releasing the surety. 

Finally, there is an anomalous right, reputedly derived from Pain v. Pack- 
ard,*5 by which the surety may request the creditor to sue the debtor and, if the 
creditor fails to sue within a reasonable (or statutory) period, the surety is re- 
leased. This right has been severely criticized* but it has received judicial rec- 
ognition in a few states and statutory recognition in others, though subject 
everywhere to significant exceptions or limitations.” The presence of an exten- 
sion agreement makes such a request by the surety useless because the debtor 
has a valid defense to the creditor’s action. Thus, the use of this right is im- 
paired by the extension agreement but its scattered recognition, general dis- 
favor and rare use make this an insufficient basis on which to release the surety. 


Even assuming that as a result of the extension agreement the surety has lost 
one of these four rights which might have been of practical value to him, he is 
not entitled to protection against loss of the right unless he would have attempt- 
ed to use it. When he did not know of the extension agreement and failed to 
exert any of these rights, in no sense has the surety actually been deprived of 
anything sufficiently valuable to justify his release. Yet, when the surety has 
received no notice of the extension agreement until long after the period has ex- 
pired, courts in the automatic application of the rule have released him from 
liability.” 

The surety’s actual injury in any case is at most only the difference between 
the size of the debtor’s purse at maturity and at the end of the extension agree- 
ment. Since it is difficult to measure relative degrees of insolvency,?? a com- 
plete release might be considered a practical working rule.*° This has certain 
prophylactic benefits,* since it will discourage the giving of extension agree- 
ments without the knowledge and consent of the surety. But where the debtor 
was insolvent at maturity to the same extent as later, there has been no injury 
to the surety and release seems unjustified. Nevertheless, application of the 


24 See 4 Williston, Contracts § 1225 (2d ed. 1936). 

98 13 Johns. (N.Y.) 174 (1816). 

% The creditor usually seeks a surety to secure prompt payment without resorting to litiga- 
tion. See 1 Rocky Mt. L. Rev. 232 (1929); Smith v. Freyler, 4 Mont. 489, 1 Pac. 214 (1883). 

27 See 37 Yale L.J. 971 (1928). 

8 Barden v. Sworts, 112 Misc. 384, 183 N.Y.S. 184 (1920); Kazunas v. Wright, 286 Ill. 


App. 554, 4 N.E. (2d) 118 (1936) (mortgagor learned of extension agreement eight years after 
it was made). 


29 Cf. American Surety Co. v. Greek Union, 284 U.S. 563 (1932). 
3° Samuell v. Howarth, 3 Mer. 272 (1817); Polak v. Everett, 1 Q.B.D. 669 (1876). 
# Polak v. Everett, 1 Q.B.D. 669 (1876); Paine v. Jones, 76 N.Y. 274 (1879). 
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rule in early cases released the surety in this situation.** Furthermore, since 
courts do not mention or investigate the debtor’s finances, the debtor’s com- 
parative worth has not been used as the determinant of the surety’s loss. This 
lack of investigation of the debtor’s finances in early cases makes it appear that 
these courts were applying a simple general rule. 


INTENTION TO RELEASE THE SURETY 

Since the creditor, by reserving his rights against the surety in the extension 
agreement, may avoid releasing the surety it may be argued that the surety is 
being released because an intention so to do is presumed from the absence of 
any provision in the ordinary agreement as to his liability.** This inference as 
to the intention of a practical business man, drawn from his failure to reserve 
rights against the surety is unfounded. Perhaps this fictional construction of 
intent has as its sole justification the doctrine of sérictissimi juris: that the 
accommodation surety is the favorite of the law.*4 But even admitting this to 
be an untenable inference as to the creditor’s intention, it is so easy to include 
a reservation of rights against the surety in the extension agreement that this 
may well be considered simply a rule of convenience. 


INCREASED RISK 

In the ordinary case the surety is protected in that the debtor, not having 
the benefit of an extension agreement with the creditor, is apt to pay, and the 
creditor is apt to take action at the most opportune moment, i.e., when the 


debtor is most able to pay. Where there is an extension agreement, however, 
the debtor will not pay at maturity®s nor may the creditor sue at the most op- 
portune moment. Thus in this sense it might be said that the extension agree- 
ment increases the surety’s risk.%* But where there is mere delay,*’ even delay 
until the creditor’s claim is barred by the statute of limitations,** or failure to 


» Swire v. Redman, 1 Q.B.D. 536 (1876). 


33 Hodges v. Elyton Land Co., 109 Ala. 617, 20 So. 23 (1895). An alternative reason for 
not releasing the surety when rights are reserved against him is that the extension agreement 
is construed solely as a covenant that the creditor will not personally sue the debtor. Arant, 
Suretyship 296 (1931). 

34 Shreffler v. Nadelhoffer, 133 Ill. 536, 25 N.E. 630 (1890); but see Belloni v. Freeborn, 63 
N.Y. 383, 387 (1875); 2 Williston, Contracts § 602 (1920). 

3s Arant, Suretyship 287 (1931). 

%* It has also been suggested that the surety’s duties should be regarded as limited by the 
terms of his agreement. Since this agreement usually contains no provision for an ex- 
tension of time, it may be argued that the extension changes a term in the surety’s agreement, 


entitling the surety to a release. Arant, Suretyship 287 (1931). The argument seems, how- 
ever, to beg the question. 


37 Bank of Utica v. Ives, 17 Wend. (N.Y.) so1 (1837). 


% Villars v. Palmer, 67 Ill. 204 (1873); 3 Minn. L. Rev. 534 (1919); 77 U. of Pa. L. Rev. 
1033 (1929). 
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file a claim against a bankrupt’s estate, or the estate of a decedent,‘ the surety 
is not released. If the surety can be said to have bargained for some degree of 
protective care on the part of the creditor, this protection is limited by the pos- 
sibility of the creditor’s being induced to bind himself not to sue. The creditor’s 
consideration can vary from the debtor’s promise not to pay until the expira- 
tion of the extension period‘ to a substantial payment, and variations in the 
amount of the consideration will affect its influence on the creditor’s judgment 
and concern for the surety. In view of the reluctance of courts to consider vary- 
ing values of consideration and of the difficulties of calculating such risks, there 
is not likely to be any adequate determination of true degrees of risk. Further- 
more, this theory loses force in the case of a binding agreement to extend time 
made with a third person* not the debtor, or extensions made by the court 
because the surety is not released. Mr. Justice Holmes seems to have used the 
converse of this argument in denying release where the possibility of this in- 
creased risk was contemplated in the contract.44 A California court has ex- 
pressed somewhat the same idea in denying release on the ground that because 
the extension of time was for the benefit of the surety, the consent of the surety 
could be implied. Prof. Durfee, in a criticism of ‘the increase of risk’’ justi- 
fication” for the rule, states that extension agreements, obviously not unusual, 
should always be a contemplated risk, especially since “No surety pleading this 
defense (actual harm) has ever made the beginning of a showing of actual in- 
jury.”’47 
LIMITATIONS UPON THE APPLICATION OF THE SURETYSHIP RULE 


Courts have seized every opportunity to limit the suretyship rule“ since its 
application has presented many harsh cases. When the surety company was 


39 Duerr v. Sloan, 50 Cal. App. 512, 195 Pac. 475 (1921); 5 Minn. L. Rev. 485 (1921); con- 
tra, McCollum v. Hinckly, 9 Vt. 143 (1837) (holding failure to file claim a voluntary release). 
See Bankruptcy Act § 63; 30 Stats. 562 (1898); 11 U.S.C.A. § 103 (b) (1927) (surety is allowed 
to file contingent claims). 

4° Ray v. Brenner, 12 Kan. 105 (1873); contra, Auchampaugh, Adm’r. v. Schmidt, 70 Iowa 
642, 27 N.W. 805 (1886); cf. Huddleston v. Frances, 124 Ill. 195, 16 N.E. 243 (1888) (statute). 

# Cf. Olmstead v. Latimer, 158 N.Y. 313, 53 N.E. 5 (1899). 

# Frazer v. Jordan, 8 El. & Bl. 303 (1858); Clark v. Berley, 41 Ch.D. 422 (1889). 

43 Kissire v. Grocer Co., 103 Ark. 473, 145 S.W. 567 (1912). 

“U.S. v. McMullen, 222 U.S. 460, 468 (1912); Southern Surety Co. v. Guaranty State Bank, 
275 S.W. 436 (Tex. Civ. App. 1925); contra, Edwards v. Goode, 228 Fed. 664 (C.C.A. 5th 
1916). 

4s Fruit Growers Supply Co. v. Goss, 4 Cal. App. (2d) 651, 41 P. (2d) 357 (1935); contra, 
Klise Lumber Co. v. Enkema, 148 Minn. 5, 181 N.W. 201 (1920). 

* Arant, Suretyship 287 (1931). 

47 Durfee, Book Review, 17 Corn. L.Q. 707 (1932); of. American Surety Co. v. Greek Union, 
284 U.S. 563 (1932). 

4 “The modification of the rule for commercial sureties to allow recovery only to the extent 
of the injury is probably attributed in part to the extent of the technical nature of the defense.” 
United States v. United States Fidelity and Guaranty Co., 178 Fed. 721 (C.C. Pa. 1910). 
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developed, courts discarded the doctrine of strictissimi juris so far as these com- 
panies were concerned, both because they were in the business for profit*® and 
because they drew up the instruments.’° Since the creditor often paid the pre- 
miums to the indemnity company, no intention to release the surety could be 
found in the extension agreement. Even though these business sureties are con- 
sidered to have contemplated extensions of time, they are not considered to 
have made agreements on the matter, since they are released to the extent of 
their actual damage.** Only one case in which damage has been proved has 
been found, however.*? Since such a large proportion of the surety business is 
carried on today by companies, this is a substantial limitation on the rule re- 
leasing sureties. 

In similar cases, release has also been denied sureties who have received some 
sort of compensation. Where the surety is a mere accommodation surety, but 
has a surety to indemnify him in case he is called on to pay he is not released,53 
since he is not the simple volunteer the single surety often is. Recently another 
exception has been made where an important stockholder stands surety for a 
corporation borrowing money. He is held to receive direct benefit and so is 
not released.54 

In some jurisdictions, the Negotiable Instruments Act has been seized upon 
as a means of avoiding the rule since extension of time as a defense for a surety 
was omitted from the Act and hence held to be impliedly discarded.55 In view 
of the saving clause of the Act, leaving the law merchant in force unless express- 
ly revoked, this construction seems a strained one to avoid the rule. The tech- 


nical and fragile nature of the rule is further shown by the numerous exceptions: 
a mere reservation of rights against the surety prevents its operation,®* unless 
the creditor knows of the suretyship relation, the surety is not released,5’ there 


#9 Standard Salt and Cement Co. v. Surety Co., 134 Minn. 121, 158 N.W. 802 (1916); cf. 
Wright v. Shorter, 56 Ga. 72, 76 (1876); New Haven Bank v. Mitchell, 15 Conn. 206 (1842). 

s° Trainor, The Rationale of Corporate and Non-Corporate Suretyship Decisions, 3 Ind. L. 
Rev. 105, 196 (1927); Arnold, The Compensated Surety, 26 Col. L. Rev. 171 (1926). 

s* Murray City v. Banks, 62 Utah 296, 219 Pac. 246 (1923). 

* American Surety Co. v. Greek Union, 284 U.S. 563 (1932). 

53 Kremke v. Radamaker, 60 Okla. 138, 159 Pac. 475 (1916); Chilton v. Robbins, 4 Ala. 
223 (1842). 

54 Jn re Cancelmo’s Estate, 308 Pa. 178, 162 Atl. 454 (1932); First National Bank v. Liver- 
more, 90 Kan. 395, 133 Pac. 734 (1913); contra, American Trust Co. v. Louderback, 220 Pa. 
197, 69 Atl. 673 (1908). 

55 Cellers v. Meachem, 49 Ore. 186, 89 Pac. 426 (1907); Fox v. Terre Haute National Bank, 
78 Ind. App. 666, 129 N.E. 33 (1920); Union Trust Co. v. McGinty, 212 Mass. 205, 98 N.E. 
679 (1912); 43 Yale L. J. 1015 (1934); 38 Harv. L. Rev. 954 (1925). See also, Mortgage Guaran- 
tee Co. v. Chotiner, 64 P. (2d) 138 (Cal. 1936). 

% Hodges v. Elyton Land Co., 109 Ala. 617, 20 So. 23 (1896). 


5? Morgan v. Thompson, 60 Iowa 280, 14 N.W. 306 (1882); Metz v. Todd, 36 Mich. 473 
(1877); Gorenberg v. Hunt, 107 N.J.Eq. 595, 154 Atl. 630 (1931). 
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must be good consideration,'* if there is fraud in procuring the agreement so as 
not to bind the creditor, the surety is not released,* the release may be waived 
by the surety after the extension by a mere parol promise without considera- 
tion. 

The rule releasing a surety on the giving of an extension agreement can be 
justified only on the grounds that the extension was not a contemplated occur- 
rence and that it removed a bargained-for protection. It should be confined to 
cases in which it appears that the risk of an extension agreement was not taken 
by the surety; and the surety should perhaps be released in these cases only to 
the extent to which he is definitely prejudiced, since it is difficult to speak of 
increased risk in case of a non-prejudicial extension agreement. 


THE MORTGAGE CASES 


With the suretyship rule subject to so many exceptions, ample warning 
would seem presented to forestall an unconsidering adoption of this rule into 
mortgage cases. However, there is uniformly less consideration of the rule in 
mortgage cases than in suretyship cases once the analogy has been set up by the 
court. Two types of mortgage cases are most often presented: (1) where in 
acquiring the mortgaged land from the mortgagor, the grantee assumes personal 
liability for the payment of the debt to the mortgagee; (2) where the grantee 
merely takes the land subject to the mortgage but does not assume personal 
liability. 

Where the grantee has assumed and promised to pay the mortgage debt, in 
order to set up a close analogy it is necessary to hold that the mortgagee has a 
direct right against the grantee, thus making the grantee equivalent to a “prin- 
cipal debtor.” This result has been reached on two different bases. (1) Several 
courts which do not recognize a third party beneficiary’s normal position, have 
allowed the mortgagee to proceed against the grantee on an ill-defined notion 
of “subrogation.” By analogy to the creditor’s right to be subrogated to the 
security given the surety by the debtor,” the grantee’s promise may be con- 
sidered an asset of the mortgagor to which the mortgagee may be subrogated.” 
This reasoning is questionable. For the mortgagor to be a surety, it is necessary 
that the mortgagee have an independent right against the grantee. Yet for 
the mortgagee to get this “direct” right by the above analogy, it was necessary 
to assume that the mortgagor was a surety; thus assuming the conclusion. 
Other courts using the term “subrogation” avoid treating the mortgagor as a 

s* Hensler v. Watts, 113 Iowa 741, 84 N.W. 666 (1900); Olmstead v. Latimer, 158 N.Y. 313, 
53 N.E. 5 (1899). 

s9 Sandy River Nat’! Bank v. Miller, 82 Me. 137, 19 Atl. 109 (1889). 


6 Culwell v. Edmondson, 221 Ala. 424, 129 So. 276 (1930); Fowler v. Brooks, 13 N.H. 240 
(1842). 


& Johnson v. Martin, 83 Wash. 364, 145 Pac. 429 (1915); Union Nat’! Bank v. Rasch, 106 
Mich. 319, 64 N.W. 339 (1895). 


% See Walsh, Mortgages 210, n. 17 (1934). 
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surety by allowing the mortgagee to proceed against the grantee on a theory of 
equitable execution® against a mortgagor-debtor’s assets. Why the mortgagee 
is not required to use garnishment or some other form of execution is not ex- 
plained. With this equitable right of suit of the mortgagee subject in many 
cases to rescissions of the assumption-contract between the mortgagor and the 
grantee, it is difficult to consider the grantee a true principal debtor. Thus 
courts using subrogation notions have considered the suretyship analogy too 
weak to apply the rule releasing a mortgagor when the mortgagee gives the 
grantee an extension of time. 

(2) In the majority of jurisdictions, however, the mortgagee, as a third party 
beneficiary, is allowed an action against the grantee on the latter’s promise to 
the mortgagor. With a direct legal relation between the mortgagee and gran- 
tee, an analogy to a true suretyship relation is not as difficult to draw. On this 
basis most courts release the mortgagor where the mortgagee has given the 
grantee an extension of time.*? Other courts have recognized a suretyship re- 
lation between the mortgagor and grantee but have denied that it has all of its 
usual consequences for the mortgagee.®* They say that by a contract with the 
grantee the mortgagor does not become a surety as to the mortgagee but that 
the mortgagee acquires an additional principal debtor and an extension of time 
to one debtor does not release another. Thus most courts allow the question of 
release of the mortgagor to be determined simply by the propriety of the sure- 
tyship analogy. 

Although these courts have not discussed the bases for releasing a mortgagor 
when there has been an extension of time, they may have been influenced in 
reaching this result by the fact that the mortgagor has substantially the same 
rights as the surety. Thus the mortgagor has a right of subrogation,”® valuable 
in mortgage cases because the mortgaged property constitutes a clear priority 

6: Burr v. Beers, 24 N.Y. 178 (1861). 

6 Drury v. Hayden, 111 U.S. 223 (1884); Thacker v. Hubard, 122 Va. 379, 94 S.E. 929 
(1918); Hopkins v. Warner, 109 Cal. 133, 41 Pac. 868 (1895); cf. Field v. Thistle, 58 N.J.Eq. 
339, 43 Atl. 1072 (1899). 

6s Wolf v. Murphy, 47 App.D.C. 296 (1918); Keller v. Ashford, 133 U.S. 610 (1890). 

2 Williston, Contracts §§ 383, 384 (2d ed. 1936); see Larson v. Cook, 85 Wis. 564, 55 N.W. 
703 (1893); 15 Harv. L. Rev. 786, 787 (1902). 

67 Mississippi Valley Trust Co. v. Bussey, 49 F. (2d) 881 (C.C.A. 5th 1931); Fisher v. Spill- 
man, 85 Kan. 552, 118 Pac. 65 (1911); Merriam v. Miles, 54 Neb. 566, 74 N.W. 861 (1898). 

68 Pfeifer v. Worthen Co., 189 Ark. 469, 74 S.W. (2d) 220 (1934); Broadman v. Larrabee, 


51 Conn. 39 (1883); Morganroth v. Pink, 216 Ill. App. 158 (1919); Iowa L. & T. Co. v. Haller, 
119 Iowa 645, 93 N.W. 636 (1903). 

* Some courts do not allow the mortgagee to sue the grantee at all and thus would prob- 
ably not release the mortgagor when there has been an extension of time to the grantee. 
Codman v. Deland, 231 Mass. 344, 121 N.E. 14 (1918); see also Im re Errington, [1894] 1 
Q.B. 11; Barry v. Harding, 1 Jones and Lat. 475, 485 (1844) (Ireland); Aldous v. Hicks, 21 
Ont. 95 (1&1) (Canada). 

7 Hart v. Chase, 46 Conn. 207 (1878). 
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right; a right of indemnity;” the right of exoneration, i.e., to force the assuming- 
grantee to pay the mortgage debt;” and to a limited extent in a few jurisdic- 
tions, the right to a release if, after the mortgagor so requests, the mortgagee 
fails to sue the grantee within a reasonable time.” In so far as these courts have 
relied upon the similarity between the rights of the mortgagor and the surety 
to grant release because of an invasion of “rights” (e.g., taking away the “right 
of subrogation’), this reliance is open to the criticisms directed at the surety- 
ship rule proper.74 Thus some courts, given the opportunity in mortgage cases 
to re-examine the reasons for release, have rejected the loss of the mortgagor’s 
right of subrogation as a sufficient basis for release and have stated that his 
right of indemnity provides adequate self-protection.”> And other courts have 
treated the increase in the mortgagor’s risk as immaterial unless he can prove 
actual damage.” 

Even though the mortgagor in an assuming-grantee case may seem very 
much like a surety, an additional reason may be suggested for not releasing him 
when an extension of time has been given the grantee. It has already been 
shown that release, except to the extent of injury, is usually refused to the more 
protected types of sureties—indemnified, compensated, and stockholder sure- 
ties.?7 The mortgagor does not gratuitously assume an obligation; rather he 
receives the benefit of a loan and is usually the principal debtor for a consider- 
able time. Thus the mortgagor, not having entered into the original transaction 
primarily for the benefit of a third party, seems more like one of the better pro- 
tected sureties and should only be released to the extent of his injury. 


Where the grantee has assumed no personal liability but has only taken the 
land subject to the mortgage debt, the analogy is far more difficult to draw. 
The grantee has no obligation to pay the debt but has a choice of paying and 
retaining the land or allowing it to be foreclosed by the mortgagee, and so can- 


1 Finzer v. Peter, 120 Neb. 389, 232 N.W. 762 (1930); 8 N.Y.U.L.Q. Rev. 511 (1931); 
9 Neb. L. Bull. 453 (1931). Depending on the terms of the contract, the right of indemnity in 
some states may be exerted even before payment by the mortgagor to the mortgagee. Morlan 
v. Loch, 97 Kan. 716, 149 Pac. 431 (1915); Callender v. Edmison, 8 S.D. 81, 65 N.W. 425 
(1895); Stichter v. Cox, 52 Neb. 532, 72 N.W. 848 (1897). 

7 Marsh v. Pike, 10 Paige (N.Y.) 595 (1844); Marshall v. Davies, 78 N.Y. 414, 422 (1879). 


73 Russell v. Weinberg, 4 Abb. N.C. (N.Y.) 139 (1878); Birkhofer v. Krumm, 4 Cal. App. 
(2d) 43, 40 P. (2d) 553 (1935); but Illinois has refused to extend the doctrine to mortgage 
cases. Fish v. Glover, 154 Ill. 85, 39 N.E. 1081 (1894). 

74 See pp. 469-73 supra. 

75 Towa Title & Loan Co. v. Clark Bros., 209 Iowa 169, 224 N.W. 774 (1929); cf. Cacavalle v. 
Lombardi, 106 Conn. 539, 138 Atl. 155 (1927) (clearly upholding a right of the mortgagor to 
pay and sue notwithstanding an extension agreement). 

% Teeters v. Lamborn, 43 Ohio 144, 1 N.E. 513 (1885); Commercial Nat’l Bank of Charlotte 
v. Carson, 207 N.C. 495, 177 S.E. 335 (1934); Im re Willock Estate, 58 Pa. Sup. Ct. 159, 169 
(1914); Denison University v. Manning, 65 Ohio 138, 61 N.E. 706 (1901). 

1 See pp. 474, 475 supra. 
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not be considered a principal debtor. Regardless of the fact that the mortgagor 
has a right against the land on his own mortgage by subrogation, in case the 
value of the land does not cover the debt, the mortgagor is still the principal 
debtor. And the mortgagor will only seek release if the land does not cover the 
debt. Courts construct a suretyship arrangement with too little difficulty by 
calling the land the principal debtor and the mortgagor,’* for whose personal 
debt the land is only security, a mere surety. On this basis, when an extension 
contract is formed between the grantee and the mortgagee, the mortgagor is 
released to the amount of the value of the land at the date the debt matured.”? 
This rule was developed not as a recognition that the mortgagor should be re- 
leased only to the amount of his damage but because the courts reasoned that to 
this extent only was the mortgagor’s right of subrogation destroyed. Thus even 
though the analogy is weak and the reason given by the courts questionable, 
the result in these cases is less indiscriminate than in either the assuming-gran- 
tee mortgage cases or in the accommodation surety cases. Here, the mortgagee 
gets the full benefit of his obligor’s promise unless the value of the property be- 
comes insufficient to cover the debt during the extension period. 

In all mortgage cases, both where the land is taken subject to the mortgage 
and where the mortgage is assumed, the grantee usually pays the same amount 
for the land, i.e., the purchase price less the amount of the debt. In both the 
debt is closely connected with the land and in actual practice the mortgagor in 
either situation never expects after sale of the land to be called upon to pay any 
part of the debt. As previously developed, where the grantee has assumed the 
debt, there is no justification for releasing a mortgagor on the ground that an 
extension contract has destroyed a right which he would probably never use and 
which has little value. Especially is this true when the mortgagor has no knowl- 
edge of the extension agreement until the period has expired.** But a valid ex- 
tension agreement does decrease the possibility either of payment of the mort- 
gage debt at maturity by the grantee or of foreclosure by the mortgagee at the 
highest possible price.** Thus although the mortgagor’s risk has been increased, 
he is not entitled to release unless this risk has resulted in actual damage to 
him, and then only to the extent of his “damage.” Since in the mortgage cases, 
the land is so intimately bound up with the debt, a workable rule would be to 
release the mortgagor only to the extent of depreciation in the value of the 
land during the extension period. 

7 See 25 Ill. Bar J. 206 (1937). 


79 Murray v. Marshall, 94 N.Y. 611 (1884); Bunnell v. Carter, 14 Utah 100, 46 Pac. 755 
(1896); contra, Shepard v. May, 115 U.S. sos (1885); Chilton v. Brooks, 72 Md. 554, 20 Atl. 
125 (1890). 


8° See Kazunas v. Wright, 286 Ill. App. 554, 4 N.E. (2d) 118 (1936). 
* Zastrow v. Knight, 56 S.D. 554, 564, 229 N.W. 925, 930 (1930). 
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Air Law—Flight of Aircraft—Rights of Landowner and Aviator—[Federal].—The 
plaintiff’s land was adjacent to an airport used by defendant’s aircraft. The plaintiff, 
alleging that despite his protests flights were made at heights ranging from 5 to 175 
feet above the surface of his land, sued in trespass for $90,000 in damages and sought 
injunctive relief to prevent the defendant from acquiring an easement. No specific 
damages were alleged. From a decree sustaining the defendant’s demurrer, the plain- 
tiff appealed. Held, affirmed. Flights by aircraft are not an enjoinable trespass unless 
they result in interference with the landowner’s beneficial use of his land. The plain- 
tiff was entitled at most to nominal damages. Hinman v. Pacific Air Transport, 84 
F. (2d) 755 (C.C.A. oth 1936); cert. denied, Feb. 1, 1937. 

The flights in question are the lowest that an aviation company has been permitted 
to make repeatedly over private land. Cf. Johnson v. Curtiss Airplane Co., 1928 U.S. 
Av. Rep. 42 (Minn. Dist. Ct. 1923); Swetland v. Curtiss Airports Corp., 41 F. (2d) 929 
(D.C. Ohio 1930), modified, 55 F.(2d) 201 (C.C.A. 6th 1932) ; Smith v. New England Air- 
craft Co., 270 Mass. 511, 170 N.E. 385 (1930); Tucker v. United Air Lines, Supp. 1935 
U.S. Av. Rep (D.C. Iowa 1935), unreported, facts digested and decree set out in full 
in 6 J. of Av. Law 622 (1935). Cf. Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 
817 (1934). In making this extension of the protection granted to the aviation inter- 
ests, the court followed the judicial tendency to grant or deny injunctive relief by use 
of the nuisance formula. Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 817 (1934); 
Gay v. Taylor, 1934 U.S. Av. Rep. 146 (Ct. of C.P. Pa. 1932). See Green, Trespass by 
Airplane, 7 J. of Air Law 624 (1936). This formula, which has been advocated by the 
aviation interests, denies the landowner’s ownership of airspace and allows an action 
only where there has been an “unreasonable interference” with the enjoyment of the 
surface. Report of Am. Bar Ass’n Committee on Aeronautics, 1933 U.S. Av. R. 259; 
the Uniform Aeronautical Code sponsored by the Committee has been enacted in 
Georgia, Ga. L. 1933, act no. 206, p. 99; 36 Col. L. Rev. 483. See especially Sweeney, 
Adjusting the Conflicting Interests of Landowner and Aviator, 3 J. of Air Law 320, 
531 (1932); cf. Thurston, Trespass to Air Space, Harvard Legal Essays sor (1934). 
On the other hand, the Restatement of Torts has formulated a rule of trespass which 
affirms the landowner’s ownership of a column of airspace subject, however, to a 
privilege of reasonable flight. Rest., Torts §§ 158, 159, 194 (1934). See Thurston, 
Trespass to Air Space, Harvard Legal Essays 501 (1934); of. Wherry and Condon, 
Air Travel and Trespass, 68 U.S.L.Rev. 78 (1934). A rule of trespass imposing liabil- 
ity for invasion of the landowner’s zone of effective possession has also been suggested 
by courts and commentators who, however, have often failed to make clear whether 
they mean zone of actual or possible possession. Moorman, J., in Sweiland v. Curtiss 
Airports Corp., 55 F. (2d) 201, 203 (C.C.A. 6th 1932); Eubank, Doctrine of Airspace 
Zone of Effective Possession, 12 B.U.L.Rev. 414, 426 (1931); Pollock, Torts 362 
(13th ed. 1929); see also Ball, Division into Horizonta] Strata of Land above the Sur- 
face, 39 Yale L. J. 616 (1930). Probably a court’s decision will not be significantly 
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affected by the use of one rule rather than the other since each is sufficiently vague 
to enable a court to carry out its own notions of policy. However, the burden of 
proof will probably vary with the rule applied: the Restatement rule imposing upon 
the defendant aviator the burden of justifying his flight as reasonable, the rule of 
effective possession imposing upon the plaintiff the burden of showing an invasion of 
the zone of effective-possession, the nuisance rule imposing upon the plaintiff the bur- 
den of showing the flight “unreasonable.’’ Thurston, Trespass to Air Space, Harvard 
Legal Essays 501, 503 (1934); Green, Trespass by Airplane, 31 Ill. L. Rev. 499, 504 
(1936); 36 Col. L. Rev. 483 (1936). 

The application of any one of these standards will afford legal justification for ordi- 
nary flights between air terminals and will prevent captious landowners from ham- 
stringing the development of the aviation industry. But the difficult problem is that 
brought into relief by the instant case—the determination of liability for repeated low 
flights over private land in taking off or landing at an airport. On the one hand 
there is the interest of the owner of land adjacent to an airport whose land, especially 
if located in an actual or potential residential district, may depreciate in value both 
because of the proximity of the airport and because of flights made over his land by 
ascending and descending aircraft. Rau, Airports versus Subdivisions, 6 J. of Land 
and Pub. Ut. Econ. 205 (1930); Hine, Home Versus Aeroplane, 16 A.B.A.J. 217 (1930). 
On the other hand, there is the dilemma of the aviation industry which, if compelled 
to purchase or lease outright enough land to furnish an aerial stairway over its own 
land for ascending and descending aircraft, might be forced to locate at inconvenient 
distances from urban centers. Newman, Airports and a Way by Necessity, 1 Air L. 
Rev. 458 (1930); 36 Col. L. Rev. 483. Moreover, it is to be noted that in some situa- 
tions the location of an airport will have no effect on or even enhance the value of land. 
Hubbard, McClintock and Williams, Airports 164 (Harvard City Planning Series I. 
1930). It is questionable whether a court by the use of the standards discussed above 
will be able to adjust these conflicting interests effectively. Courts often achieve a 
permanent solution only by enjoining the flights in question since, in the absence of an 
eminent domain statute, the plaintiff has not been required to agree to future con- 
tinuance of the complained-of-activity as a price of recovery for permanent deprecia- 
tion. Walsh, Equity 288, 296 (1930). Even where the plaintiff is denied the right to 
damages or an injunction, the solution is not permanent and the aviation company is 
insecure since the liability of the aviation company may change with changes in the 
use of the land. Walsh, Equity 192 (1930); cf. Thrasher v. City of Adanta, 178 Ga. 
514, 173 S.E. 817 (1934). Moreover, courts do not effectively prevent disputes since 
they neither supervise the location of airports nor act until there is a clash of interests. 
See Borchard, Justiciability, 4 Univ. Chi. L. Rev. 1 (1936). 

Possibly a more effective solution would be promoted by the creation of state or 
federal administrative boards having both the power to condemn airspace rights and 
the power to supervise the location of airports. It is noteworthy that in some states 
airport sites must be licensed or approved by state boards as a prerequisite to opera- 
tion. Grover, Legal Basis of Municipal Airports, 5 J. of Air Law 410, 425 (1934). Ex- 
perience in other conflicts between landowners and transportation interests causing 
depreciation of land values suggests that long continued litigation may be the alterna- 
tive of compensation for the landowner. See Galivay v. Metrop. El R. Co., 128 N.Y. 
1322, 28 N.E. 479 (1891); Paffenbeim v. Metrop. El. R. Co., 128 N.Y. 426, 28 N.E. 518 
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(1891); Walsh, Equity 187 (1930). A board could require that new airports be located 
at a point consistent with the public interest and aviation needs, where there was least 
interference with the actual or prospective use of the land. If, nevertheless, there was 
depreciation the board could decree, at the petition of either the landowner or the 
aviation company, compensation for “airspace rights” in return for which the land- 
owner would recognize the right of the airport to operate. See Bell, Air Rights, 23 
Ill. L. Rev. 250 (1928). Although any attempt to determine the permanent deprecia- 
tion of undeveloped land would encounter serious practical difficulties, adjustment 
of the conflicting interests would probably be more equitable than that achieved at 
present by the nuisance approach. In insuring the aviation interests against future 
complaints by the landowner, and against future use obstructing the airways, the 
scheme suggested would enable aviation interests to invest with security and thus 
would achieve one of the purposes of the zoning acts passed in some states. See Report 
of the Commission on Airport Zoning and Eminent Domain, 2 Air Commerce Bull. 
325 (1931); Grover, Legal Basis of Municipal Airports, 5 J. of Air Law 410 (1934); 
Elliott, Unobstructed Airports Approaches, 3 J. of Air Law 207 (1932). In addition, 
the scheme would permit of compensation whenever aviation needs caused a serious 
invasion of the landowner’s interests. Thus, the damage caused by an expanding in- 
dustry could be shifted from a single landowner to the community in the form of higher 
airplane rates. With respect to airports already located this board could be set in 
motion at the request of either the landowner or aviation interests for condemnation 
of airspace rights. See 2 Lewis, Eminent Domain §§ 511-14 (3d ed. 1909); 1 ibid. 
§ 408; Blair, Federal Condemnation Proceedings, 41 Harv. L. Rev. 29 (1927). To at- 
tain uniformity of regulation and a co-ordinated airport system, it would probably be 
desirable to have this board set up by the federal government, under the commerce 
clause, perhaps under the jurisdiction of the Department of Air Commerce. For a 
discussion of the constitutionality of federal control, see Bogert, Problems in Aviation 
Law, 6 Corn. L. Q. 271 (1921); Grover, Legal Bases of Municipal Airports, 5 J. of Air 
Law 410, 432 (1934). 

Although the scheme suggested will face many practical difficulties, if intelligently 
administered it might produce the following benefits: prevention of litigation, more 
equitable distribution of damage to realty interests inevitably caused by the develop- 
ment of the aviation industry and promotion of the development of a co-ordinated 
aviation system. 


Bankruptcy—Provability of Bank Stockholder’s Liability before Assessment— 
[Federal].—The plaintiff, a receiver for a national bank, sued the defendant stock- 
holder on an assessment made in 1934. Three years before, the bank had been de- 
clared insolvent and closed to business. The defense was that this debt had been dis- 
charged by the defendant’s discharge in bankruptcy in 1933. Even though no assess- 
ment had at that time been made, these shares of stock had been listed as a liability 
(as well as included in the defendant’s schedule of assets). Held, for the plaintiff. 
Liability on a stock assessment is statutory, not contractual. Since the liability of a 
stockholder is contingent until an actual assessment is made, the bank did not have a 
provable claim in bankruptcy. As there is discharge only from provable debts, this 
obligation was not discharged. Slaughter v. Brown, 16 F. Supp. 494 (N.J. 1935); aff'd, 
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Brown v. O'Keefe, 85 F. (2d) 885 (C.C.A. 3d 1936), cert. granted, 57 Sup. Ct. 322 
(1937).* 

The court’s holding that a bank stockholder’s liability for future assessment is not 
discharged in bankruptcy is inconsistent with the Act’s policy of debtor relief. Bank 
stock has the peculiar capability of being either an asset or a liability. If the bank is 
operating at a profit, the stock will have an affirmative value and will therefore be 
sold as an asset by the trustee in bankruptcy, thus relieving the bankrupt from lia- 
bility for future assessments. Keyes v. Myhre, 143 Minn. 193, 173 N.W. 422 (1919); 
but see Ill. State Bar Stats. 1935, c. 16a, | 6 (“No transfer of stock shall operate as a 
release of liability ... .’’). At the other extreme, if an assessment has been made be- 
fore the filing of the petition in bankruptcy, there is no doubt that this would constitute 
a provable claim which would be discharged in the bankruptcy proceedings. § 63a (1); 
30 Stat. 562 (1898); 11 U.S.C.A. § 103 (1927). The principal case presents the inter- 
mediate situation in which the stock has no salable value and yet upon which no 
assessment was made until after the stockholder’s discharge in bankruptcy. In hold- 
ing that the bank did not have a provable claim, the court termed the stockholder’s 
liability statutory, and not contractual. 16 F.Supp. 494, 496-08. Most of the cases 
cited by the court, however, held this liability statutory for purposes not present in 
bankruptcy cases. McClaine v. Rankin, 197 U.S. 154 (1905) (statute of limitations) ; 
Christopher v. Norvell, 201 U.S. 216 (1906) (married woman owned stock) ; cf. Hendrick- 
son v. Helmer, 7 F.Supp. 627 (Idaho 1934). Furthermore most bankruptcy cases have 
explicitly interpreted this liability as arising out of an implied contract. Jn re Rouse, 
gt Fed. 514 (D.C. Ill. 1898); Van Tuyle v. Schwab, 174 App. Div. 665, 161 N.Y.S. 323 
(1916), aff’d, 220 N.Y. 661, 116 N.E. 1081 (1917). Thus, the court should have held 
this a provable claim within § 63a (4)—“founded .... upon a contract express or 
implied,’’—unless the contingent nature of a liability before assessment prevents the 
application of this section. 

The omission in the Bankruptcy Act of 1898 of any provision for proving contingent 
claims, when contrasted with express stipulation in previous acts, might well have led 
courts to conclude that the omission was deliberate. But at an early date a generous 
construction was given to § 63a (4) and proof was allowed against a bankrupt indorser 
upon a note which matured after the filing of the petition in bankruptcy but before 
the period for filing claims had expired. Moch v. Market St. National Bank, 107 Fed. 
897 (C.C.A. 3d 1901); In re Semner Glass Co., 135 Fed. 77 (C.C.A. 2d 1905), aff’d, 
203 U.S. 141 (1906); Colman v. Withoft, 195 Fed. 250 (C.C.A. oth 1912). Later, ina 
case involving a contract claim, the Supreme Court considered bankruptcy equivalent 
to an anticipatory breach and allowed proof of the claim. Central Trust Co. v. Chicago 
Auditorium Ass’n, 240 U.S. 581 (1916). Then, in 1931, the Court without resorting to 
the doctrine of anticipatory breach extended the rule of the Moch case by allowing 
proof of a claim against a bankrupt indorser on a note not maturing until after the 
expiration of the period for filing claims. Maynard v. Elliott, 283 U.S. 273 (1931). 
Since the levying of an assessment upon bank stock is analogous to the maturity of a 
note, the listing of such stock as a liability should be sufficient to discharge a bank- 
Trupt stockholder even though the assessment is not made until after the period for 
filing claims has expired. New York courts have consistently employed this approach 

* Cf. the very recent case of Erickson v. Richardson, 86 F. (2d) 963 (C.C.A. oth 1936) (as- 
sessment made within period for filing claims. Held, provable). 
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and, contrary to the principal case, have held that the stockholder’s discharge in 
bankruptcy released him from the bank’s claim on later assessment. Van Tuyle », 
Schwab, 174 App. Div. 665, 161 N.Y.S. 323 (1916), aff’d, 220 N.Y. 661, 116 N.E. 1081 
(1917); Richards v. Schwab, 101 Misc. 128, 167 N.Y.S. 535 (1917); Broderick v. Britting, 
147 Misc. 363, 264 N.Y.S. 8 (1933); cf. State v. Cruickshank, 51 Ohio App. 61, 199 N.E. 
611 (1935). See also, Irons v. Manufacturers’ National Bank, 17 Fed. 308 (C.C. Ill. 
1886). Similarly, where the bankrupt has been subject to a call for the unpaid portion 
of his subscription for stock of an insolvent corporation, the corporation’s claim has 
been held provable and discharged in bankruptcy. Burke v. Maze, 10 Cal. App. 206, 
101 Pac. 438 (1909); see 62 A.L.R. 988 (1929). Under the Bankruptcy Act of 1867. 
however, the bankrupt has been held not discharged from liability for future calls, 
Garrett v. Sayles, 1 Fed. 371 (C.C.R.1. 1880), aff’d, 110 U.S. 288 (1884); Sayre ». 
Glenn, 87 Ala. 631, 6 So. 45 (1889). 

If the Supreme Court should reverse the decisions in the lower courts and hold the 
bankrupt discharged, it will be necessary for the bankruptcy court to provide some 
machinery for the proof and allowance of claims arising from the ownership of bank 
stock subject to future assessment. See 14 Va. L. Rev. 469, 472 (1928). Three modes 
of distribution are possible: (1) to pay dividends before assessment to the bank with 
the other creditors; (2) to preserve a proportionate amount of each dividend for the 
bank until assessment is actually made; (3) to pay dividends to the bank only if assess- 
ment is made before the final dividend. The last suggestion affords but little protection 
to bankrupt stockholders since, even where assessement is certain, it may not actually 
be declared until after the final dividend. The second method may somewhat extend 
the bankruptcy proceedings but assessment usually follows in a sufficiently short time 
to make this extension a reasonable one. One advantage of the second procedure is 
that, if the bank did reopen without an assessment, the dividends reserved for the 
bank could be distributed to the other creditors and the bank would have received 
no unearned dividend to the detriment of other creditors. On the other hand, the latter 
system creates additional administrative problems which are avoided if the first 
method is used. In the instant case, however, the Supreme Court can hold the stock- 
holder discharged without deciding which procedure is preferable. 


Bills and Notes—Consideration—Liability of Accommodation Maker on Fictitious 
Note Given to Accommodated Bank—{New York].—The defendant owned a mortgage 
bond for $30,000 executed by A and guaranteed by the vice-president of the plaintiff 
bank. In consideration of the satisfaction of an equal amount of her mother’s amply 
secured note to the bank, the defendant assigned the bond to the bank. Subsequently, 
at the plaintiff’s request, the defendant executed and surrendered to the bank her 
note for $30,000 and received at the same time a letter stating that the note was to 
serve only as evidence of A’s debt to the bank and that the note would not be enforced. 
The bank brought suit on the note. No further evidence explaining the transaction 
was offered in the trial court. A directed verdict for the defendant was affirmed in the 
appellate division, and the plaintiff appealed. Held, reversed. The accommodation 
maker is chargeable with notice of the bank’s purpose to puff its assets and is estopped 
to assert the agreement that the note would not be enforced. Mount Vernon Trust Co. 
v. Bergoff, 272 N.Y. 192, 5 N.E. (2d) 196 (1936). 

Only one other case has been found where the accommodated bank was granted re- 
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covery against the accommodator even though there was neither proof that the ac- 
commodator was acting for the express purpose of deceiving creditors or bank ex- 
aminers nor proof of detrimental reliance by creditors. See Bangor Trust v. Christine, 
297 Pa. 64, 146 Atl. 545 (1929). The dominant tendency has been to allow recovery 
only where suit is brought by the receiver of an insolvent bank. Niblack v. Farley, 286 
Ill. 536, 122 N.E. 160 (1919); German American Finance Corp. v. Merch. and Mfg. Bank, 
177 Minn. 529, 225 N.W. 891 (1929); Iglehart v. Todd, 203 Ind. 427, 178 N.E. 685 
(1931); Denny v. Fishter, 238 Ky. 127, 36 S.W. (2d) 864 (1931). Since the receiver 
represents creditors who may be presumed to have relied on the fictitious assets, re- 
covery can be justified under conventional notions of estoppel. 38 Harv. L. Rev. 239 
(1925). But even a receiver has been denied recovery where there was no proof that 
the accommodator acted in bad faith. Lensing v. Rayzor, 41 F. (2d) 224 (C.C.A. sth 
1930); see also In re Tasker’s Estate, 182 Pa. 122, 37 Atl. 924 (1897). Courts are in 
conflict where the accommodator was aware of the bank’s intended use of the note, 
but where there was no insolvency and consequently no detrimental reliance by cred- 
itors could be presumed. Recovery denied: First National Bank v. Felt, 100 lowa 680, 
69 N.W. 1057 (1897); First State Bank v. Morton, 146 Ky. 287, 142 S.W. 694 (1912); 
Anamore National Bank v. Dockter, 56 N.D. 33, 216 N.W. 206 (1927). Recovery al- 
lowed: Cedar State Bank v. Olson, 116 Kan. 320, 226 Pac. 995 (1924); Bay Parkway 
Bank v. Shalom, 270 N.Y. 172, 200 N.E. 685 (1936). Allowing recovery by a solvent 
bank, in any case, runs counter both to § 28 of the Negotiable Instruments Law which 
makes absence of consideration a defense good against an accommodated party, and 
to § 16 which provides that an instrument is not binding until it is delivered for the 
purpose of giving effect thereto. Courts have met these difficulties by stretching the 
concepts of consideration and delivery, by a resort to a vague and expanding notion of 
estoppel, or by a recognition that a quasi-penal obligation is being created and en- 
forced to discourage future deception. See Cedar State Bank v. Olson, 116 Kan. 320, 
226 Pac. 995 (1924) (estoppel invoked although no reliance); Peoples State Bank v. 
Hunter, 216 Mo. App. 334, 264 S.W. 54 (1924) (consideration found in that the ac- 
commodator benefited from the maintenance of the market value of his stock); First 
National Bank v. Baer, 277 Pa. 184, 120 Atl. 815 (1923) (technical delivery found by 
excluding parol evidence of contemporaneous oral agreement not to hold accommodator 
liable). Although an illegal contract is generally not enforced, recovery is granted in 
this situation to avoid the result that the law seeks to guard against—falsification of 
assets. It is of course arguable that recovery will encourage the bank to obtain ficti- 
tious notes; but the bank’s purpose is to falsify rather than to increase its assets. Again, 
the nature of the transaction will make suit by the bank infrequent. 

Difficulties attend any solution of the problems raised by a suit on a fictitious note. 
A vague public policy hardly justifies a rule which automatically imposes liability 
without regard to the good faith of the accommodator or detrimental reliance by 
creditors. Such a rule may often result in a hardship to accommodators naive in bank- 
ing ways and trusting a bank whose position naturally gives it dominance. See Lensing 
v. Rayzor, 41 F. (2d) 224, 225 (C.C.A. sth 1930). On the other hand, a rule involving 
an inquiry into the accommodator’s good faith obviously involves evidential difficul- 
ties. Nevertheless, liability should not be imposed unless there is proof either of bad 
faith on the part of the accommodator or detrimental reliance by creditors. This is 
especially true in New York where the heavy criminal penalties imposed upon bank 


486 THE UNIVERSITY OF CHICAGO LAW REVIEW 


officers for entries made with the intent to deceive the examiner make less urgent an 
additional deterrent in the form of civil liability. New York Penal Law 1930, c. 41 
§ 304. Cf. Mass. Gen. L. 1932, c. 226, § 53A; Smith-Hurd’s Ill. Rev. Stat. 1933, c. 
164, § 4. It is noteworthy, moreover, that criminal prosecution for making false en- 
tries may encounter a logical difficulty as a result of the instant decision since the note, 
being enforceable against the maker, is not fictitious. 

Although the application of a rule requiring either bad faith or reliance for recovery 
would generally result in the liability of the accommodator since the character of the 
transaction prima facie implies bad faith, the rule would be sufficiently flexible to pre- 
vent injustice in a proper case. In the instant case the bank’s request was made more 
plausible by past dealings related to the accommodation note. Since there was no 
showing either of damage to strangers or of an intent to deceive on the part of the 
accommodator, the imposition of liability with its consequent windfall for the bank 
was unfortunate. 


Building and Loan Associations—Constitutionality of Statute Limiting With- 
drawals by Representative of Deceased Stockholder—{Oklahoma].—The plaintiff was 
the executor of a stockholder who purchased his stock in the defendant building and 
loan association in 1930. An Oklahoma statute of 1921 provided that “‘upon the death 
of a stockholder his legal representative shall be entitled to receive the full amount 
paid in by him and legal interest thereon . . . .”” Okla. Stat. 1921, § 9800. Three months 
prior to the stockholder’s death, the statute was amended to provide that “upon the 
death of a stockholder his legal representative shall be entitled to receive the full 
amount paid in by him and such proportion of the profits as the by-laws may determine 
. .. less a proportionate share of any loss sustained by such association.” Okla. L. 
1933, c. 54. At the time of the stockholder’s death the defendant had sustained losses; 
and since this case was decided has been placed in receivership. The plaintiff claimed 
the amount due under the 1921 act on the ground that the amendment impaired the 
contractual obligation of the defendant to pay and deprived the estate of property 
without due process of law. Held, the 1921 statute gave the plaintiff a vested right of 
which he could not constitutionally be deprived. Baker v. Tulsa Bldg. & L. Ass'n, 
Okla. Sup. Ct. (Nov. 15, 1936) (rehearing pending). 

Though the impairment of contract and due process clauses are relied upon by the 
court, the ultimate question in this case is whether the state properly exercised its re- 
served power to alter and amend laws relating to corporations. Okla. Stats. 1931, 
§ 9716. Whether or not a contract right is vested depends upon whether or not it is 
subject to alteration under the reserve power. See Chitty, J., in Pepe v. City & Suburb 
Bldg. Soc., [1893] 2 Ch. 311, 313-14; 4 Univ. Chi. L. Rev. 139 (1936). The principle 
involved in the use of the reserve power is that of compromise between individual and 
public interests. Home Bldg. & L. Ass’n v. Blaisdell, 290 U.S. 398 (1934); Fornataro v. 
Atlantic Coast Bldg. & L. Ass’n, 10 N.J. Misc. 1248, 163 Atl. 240 (1932). It is arguable 
that the decision in this case contravenes both public and individual interests. 

Building and loan associations are organized for mutual aid in financing home pur- 
chasing and construction. Thompson, Building Associations §§ 23, 314 (2d ed. 1899); 
Thornton & Blackledge, Building Associations § 122 (2d ed. 1899). Because of their 
importance in building development, these associations are considered quasi-public 
and are subject to greater governmental control than ordinary private corporations. 
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See Cardozo, J., in Hopkins Federal Sav. & L. Ass’n v. Cleary, 296 U.S. 315 (1935); 
Prudential Bldg. & L. Ass’n v. Shaw, 119 Tex. 228, 26 S.W. (2d) 168 (1930). With re- 
spect to individual interests, a building and loan association is mutual and cooperative, 
all members being equally entitled to share in the assets in proportion to their con- 
tributions. Fornataro v. Atlantic Coast Bldg. & L. Ass’n., 10 N.J. Misc. 1248, 163 Atl. 
240 (1932). It has been held to be a good defense to an action by a withdrawing share- 
holder to show that full payment to the plaintiff would deprive the remaining members 
of part of their proportionate share in the existing assets. Richman v. Hercules Bldg. & 
L. Ass’n, unreported, cited in Fornataro v. Atlantic Coast Bldg. & L. Ass’n, 10 N.J. 
Misc. 1248, 1254, 163 Atl. 240, 242 (1932). This result follows from the special defini- 
tion of insolvency which has been applied to building and loan associations. Such as- 
sociations are deemed insolvent when they are unable to pay their stockholders the 
amount of their contributions dollar for dollar. Mott v. Western Sav. & L. Ass’n., 142 
Ore. 344, 20 P. (2d) 236 (1933); Towle v. Am. B., L. & Inv. Soc., 61 Fed. 446 (D.C. Ill. 
1894). When insolvency supervenes, mutuality compels mutual participation in the 
reduced assets, even though some members have given notice of withdrawal which has 
matured; consequently the right of withdrawal is suspended in the absence of some 
express provision to the contrary. Aldrich v. Gray, 147 Fed. 453 (C.C.A. 6th 1906); 
49 L.R.A. (n.s.) 1142 n. (1914); Endlich, Building Associations § 511 (2d ed. 1895); 
Thompson, Building Associations § 289 (2d ed. 1899). The effect of the holding in 
the present case is that one stockholder of an insolvent building and loan association 
has a “vested” right to reduce the proportionate share of all the other stockholders in 
the existing assets, even though by the same reasoning every other member must have 
the same “‘vested’’ right to be paid in full in the event of his death. Substantially, the 
1933 statute suspended the right of the plaintiff to sue for the full amount paid in as 
long as the association remained insolvent. This is no more than the courts of some 
jurisdictions have already accomplished without statutes. See Brown v. Victor Bldg. 
Ass'n, 302 Pa. 254, 153 Atl. 349 (1931). 


Conflict of Laws—Applicable Law in Determining whether Instrument is Sealed 
within the Meaning of Statute of Limitations—({Georgia]——Suit was brought in 
Georgia on a written promise to pay money which was executed and payable in Florida. 
Under Florida law the instrument embodying this promise, although it did not recite 
that it was sealed, would be considered as sealed. A Georgia statute provided that 
for purposes of determining the period of limitations, an instrument was not un- 
der seal unless the body of the instrument contained a recitation of this fact. The 
period of limitations for simple contracts established by the Georgia Code had elapsed, 
but the limitation for actions on sealed instruments containing a recitation that such 
instruments were sealed had not elapsed. Held, dismissal of suit affirmed. Instruments 
were not sealed within meaning of the Georgia statute of limitations. Alropa Corp. v. 
Rossee, 86 F. (2d) 118 (C.C.A. sth 1936). 

In applying the conflict of laws principle that the validity of a contract may be 
governed by foreign law while the procedure to be followed is always that of the law 
of the forum, American courts are unanimous in holding that the period of limitations 
on contracts is an incident of procedure. 3 Beale, Conflict of Laws §§ 584.1, 603.1 
(1935). But it has been suggested that limitation of action, analytically, is a substan- 
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tive matter. Stumberg, Conflict of Laws 141 (1937). When a forum has a special 
period of limitations for instruments under seal, the preliminary question of whether 
an instrument is under seal has also been determined by reference to the local law of 
of the forum. Bank of the United States v. Donnally, 8 Pet. (U.S.) 361 (1834); Watson 
v. Brewster, 1 Barr. (Pa.) 381 (1845); Kirsch v. Lubin, 131 Misc. 700, 228 N.Y.S. 94 
(1927). Similarly, when the question of whether an instrument is under seal is pre- 
liminary to the question of what is the appropriate form of action, both questions have 
been determined by reference to the law of the forum. Warren v. Lynch, 5 Johns. 
(N.Y.) 239 (1810); Le Roy v. Beard, 8 How. (U.S.) 451 (1850). But when the question 
is whether the instrument is sealed so as to “import consideration,” the law governing 
the validity of the contract is applied. Woodbury v. United States Casualty Co., 284 
Ill. 227, 120 N.E. 8 (1918). Thus, when the question of whether an instrument is 
sealed is preliminary to a question of procedure, the law of the forum is applied; when 
the question is preliminary to a question of substance, i.e., whether an obligation ex- 
ists, the law governing the validity of the contract is applied. A rather curious result 
is then possible in a state with strict common law forms of action if the above decisions 
are followed. It is possible to hold that a gratuitous promise is binding because, under 
the law governing its validity, it is regarded as under seal, and yet that the promise is 
unenforceable by an action of covenant because it is not under seal according to the 
law of the forum. Then, since there is no consideration, assumpsit will not lie (Shipman, 
Common Law Pleading §§ 115, 123 (3d ed. 1923)), and a promise admittedly binding 
will not be enforceable. This apparently anomalous result may be ascribed to the fact 
that the early common law, a system of strict pleading and rigid forms of action, 
would not operate unless the plaintiff satisfied the requirements of a form of action, as 
defined by local law. See Buckland and McNair, Roman Law and Common Law 315 
(1936). Under modern codes the enforceability of the promise in the hypothetical 
case would not involve any difficulty in view of the provisions that pleadings are to be 
liberally construed with a view to doing justice between the parties. Ill. State Bar 
Stats. 1935, c. 110, |] 159 § 31 (1), 161 § 33 (3). 

In construing a statute providing a different period of limitations for sealed instru- 
ments, the question whether the instrument was sealed might well be referred to the 
law governing the validity of the contract. It should be observed that such a statute 
is susceptible of two interpretations. It may be construed as: (1) setting up a special 
period for instruments containing the physical marks designated as seal by the forum; 
or as (2) setting up a special period for instruments of special solemnity. If the second 
construction were adopted, the solemnity of an instrument should be determined by 
reference to the law governing the validity of the contract since that is the legal en- 
vironment where it was created or with which it has a substantial connection. The 
first construction has the advantage of expediency since the question can be answered 
without referring to foreign law. However, it emphasizes physical marks rather than 
their symbolic significance. The second construction is supported by the argument that 
historically the seal was a badge of solemnity. Moreover, when two Anglo-American 
jurisdictions are concerned, a court would not be seriously burdened if it referred to 
foreign law in order to determine whether an instrument was under seal. In the in- 
stant case resort to the second construction was forestalled by the provision in the 
Georgia statute that an instrument was not to be under seal within the meaning of the 
limitation statute unless it recited that fact. 
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Constitutional Law—Criminal Syndicalism Statutes—Right of Peaceable As- 
sembly—{Federal].—The Communist Party held a public meeting at which the de- 
fendant discussed a maritime strike and raids on party headquarters. Conviction of the 
defendant under the Oregon Criminal Syndicalism law followed. Criminal Syndicalism 
is defined as the advocacy of physical violence, sabotage or any unlawful acts or meth- 
ods to accomplish industrial or political change. Ore. Code 1930, § 14-3110, as amend- 
ed by Ore. L. 1933, c. 459. There was no proof of advocacy of criminal syndicalism at 
the meeting; rather, the conviction was rested upon the mere fact that the meeting 
was sponsored by the Communist Party, which admittedly, itself, advocated criminal 
syndicalism. On appeal to the United States Supreme Court, held, reversed. Such a 
conviction is a denial of due process because it abridges the right of peaceable assem- 
bly. De Jonge v. Oregon, 57 Sup. Ct. 255 (1937). 

Extension of the due process clause to include the right of peaceable assembly prac- 
tically completes the Supreme Court’s transcription of the personal liberties of the 
First Amendment into the Fourteenth. See Warren, The New “Liberty” under the 
Fourteenth Amendment, 39 Harv. L. Rev. 431 (1926); Foster, The 1931 Personal 
Liberties Cases, 9 N.Y.U.L.Q. Rev. 64, 81 (1931). For the origins of the right, see 
Jarrett and Mund, The Right of Assembly, 9 N.Y.U.L.Q. Rev. 1 (1931). But the 
principal decision has a very limited application. Contributing nothing to the defini- 
tion of the word “peaceable,” it says merely that a peaceable assembly may not be 
prohibited because its sponsors are criminal. Nor is the dictum helpful in determining 
the extent of the “liberty’’ protected by the due process clause. In Gitlow v. New York 
(268 U.S. 652 (1925)), a divided court suggested two rules for determining the consti- 
tutionality of the conviction of a Left Wing Socialist publisher. Mr. Justice Sanford, 
speaking for the majority, maintained that the Supreme Court should not interfere 
with the application of a state statute prohibiting a general class of utterances which 
the legislature reasonably considered against public welfare. If any case is properly 
within such a reasonable classification, the Constitution does not permit the Court to 
inquire whether or not the individual restraint is excessive. And the New York 
statute was reasonable, Sanford thought, because it merely prohibited incitement to 
revolution, a highly dangerous activity. Mr. Justice Holmes, dissenting, insisted that 
the individual facts in each case are crucial, that however reasonable a statute may 
seem, it is unconstitutional if applied to punish utterances which the Supreme Court 
does not consider clearly and immediately dangerous even though somewhat objection- 
able to public welfare. See also Schenck v. United States, 249 U.S. 47, 52 (1919). Even 
Sanford did not profess to consider Gitlow dangerous. 

It is obvious that Sanford’s rule offered no significant protection to personal lib- 
erty. Since sedition statutes can be so vaguely drawn within the bounds of reasonable- 
hess as to include parlor conversation, there would be free speech only in proportion to 
the prosecutor’s indolence. Holmes’ view recognized that the framers of the Bill of 
Rights intended an excess of caution. Fresh from their own revolutionary explosion, 
they hoped to forestall its recurrence by providing a safety valve of public expression. 
See Brandeis, J., dissenting in Whitney v. California, 274 U.S. 357, 375 (1927). San- 
ford objected that a law which could be applied only when there was clear and pres- 
ent danger would not be applied until it was too late to protect the nation. This is 
clearly not true where the utterances are dangerous only in a restricted area. And 
even though it be conceded that the syndicalism laws have any tendency to forestall 
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serious attacks on the government, it is insisted, in return, that a policy of speech 
abridgement has so strong a tendency to foment dissatisfaction that its exercise is 
properly forbidden. A more serious objection to Holmes’ rule is that it apparently 
sets up a purely subjective standard. In the hands of a terrified magistrate it is not 
at all clear that a student who had drawn the Communist Manifesto from the college 
library and used it to support his class argument would be protected by this rule from 
an extensive jail sentence. See Chafee, Freedom of Speech, c. III, especially at 146- 
48 (1920); Sacramento Criminal Syndicalism Cases, 4 Internat’] Jurid. Ass’n Bull., 
no. 6, p. 4 (1935). See also People v. Flanagan, 65 Cal. App. 268, 279, 223 Pac. 1014, 
1019 (1924); Abrams v. United States, 250 U.S. 616, 621 ff. (1919). 

Since Holmes’ rule is, however, a much healthier point of view than Sanford’s and 
since no greater protection has been suggested save the scorned rule of absolute free- 
dom, it is important to determine whether or not Sanford’s rule is still supported by 
the majority of the Court. In Near v. Minnesota (283 U.S. 697 (1931)), a publisher 
used his journal to stir up public feeling against a minority group. Enjoined under a 
state journalist nuisance statute, he appealed to the United States Supreme Court on 
the ground that the statute violated the principle of freedom of the press. This time 
the so-called conservatives were in the minority in insisting that the legislature had 
reasonably interpreted the state’s welfare needs. It was the majority who, though dis- 
approving the material published, found the state’s interference constitutionally un- 
justifiable. An important difference between the Near case and the criminal syndical- 
ism cases makes the former of doubtful authority: Near’s propaganda, while danger- 
ous from the point of view of the minority group assailed, was not directed against the 
government, and the injunction was aimed at malicious nuisance, not at sedition. But 
the minority relied heavily on the “malice” involved, perhaps more justifiably than 
did McKenna, J., in his astonishing conclusion that one who opposed the World War 
must have been motivated by malice. Gilbert v. Minnesota, 254 U.S. 325, 333 (1920). 
Except for reasoning like McKenna’s, the defendants in the criminal syndicalism 
cases will not be accused of malice, and for that reason will tend to be accorded more 
protection. Since the Near case is ambiguous, however, it is regrettable that the Court 
did not seize upon the De Jonge case to cement the overruling of the Git/ow doctrine 
and restore significance to the personal liberties. 


Constitutional Law—Taxation—State Tax on Production of Energy for Instru- 
mentalities of Interstate Commerce—{Federal].—The plaintiff corporation operated 
interstate pipe lines for the sale and transportation of gas. Pressure necessary to move 
the gas was created by compression pumps driven by internal combustion engines. 
A Louisiana statute, in levying a sales tax upon producers and distributors of elec- 
tricity, provided that a corporation which used “electrical or mechanical power of 
more than 10 horsepower’ and which did not procure all the power required from a 
corporation subject to the sales tax, should pay a privilege tax of $1.00 “for each 
horsepower of capacity of the machinery or apparatus, known as the ‘prime mover’ 
or ‘prime movers’ operated by such... . corporation ...., for the purpose of pro- 
ducing power for use in such . . . . business. ” La. L. 1932, no. 6, §§ 1, 2, 3. The 
plaintiff, having been assessed a tax measured by the number of horsepower of the 
engines used to drive its pumps, applied for an injunction to prevent the collection of 
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the tax, on the ground that the tax was a burden upon interstate commerce. Held, 
preliminary injunction granted. Arkansas-Louisiana Pipe Line Co. v. Coverdale, 17 
F.Supp. 34 (La. 1936). 

Any attempt to analyze this case in the light of prior decisions of the Supreme Court 
reveals the hopeless conflicts which exist among cases dealing with state taxation of 
interstate commerce. While it is not true that all taxes upon interstate activities are 
invalid, it has been held that no tax may be levied upon the subject matter carried 
interstate. State Freight Tax Cases, 15 Wall. (U.S.) 232 (1872); 2 Willoughby, Consti- 
tutional Law 1061 ff. (1931). Nor may a state tax the privilege of engaging in inter- 
state transportation. Sprout v. South Bend, 277 U.S. 163 (1928); Interstate Transit Co. 
v. Lindsey, 283 U.S. 183 (1931); Helson v. Kentucky, 279 U.S. 245 (1929). But a prop- 
erty tax upon the instrumentality itself requiring the carrier to pay a fair share of the 
local burden of the tax bill has been sustained. American Refrigerator Co. v. Hall, 174 
U.S. 70 (1899); Pullman’s Palace Car. Co. v. Pennsylvania, 141 U.S. 18 (1891). It is 
necessary that the instrumentality have acquired a situs in the state for such a prop- 
erty tax to be valid. Union Transit Co. v. Kentucky, 199 U.S. 194 (1905); see Powell, 
Taxation of Things in Transit, 7 Va. L. Rev. 167, 245, 429, 497 (1920). The engines in 
the principal case, being immovable, were clearly situated in the state; thus this tax 
might be considered a property tax. But the engines as property had already been 
taxed to the full constitutional limit; therefore this tax can only be sustained if it be 
regarded as an excise tax upon intrastate activity. 

In determining the validity of a state tax on an instrumentality of commerce, it is 
necessary to ascertain when that instrumentality first became engaged in interstate 
commerce. This is determined by reference to the time at which the goods it trans- 
ported or propelled first started on their interstate journey. Kelley v. Rhoads, 188 U.S. 
1 (1903) (continuous interstate movement must be intended); Coe v. Errol, 116 U.S. 
517 (1886); cf. Champlain Realty Co. v. Brattleboro, 260 U.S. 366 (1922). In the prin- 
cipal case the compression pumps performed the dual function of drawing gas from the 
wells through a purifying apparatus and of propelling it interstate. Although the puri- 
fication was a manufacturing process which would leave this operation subject to local 
regulation (Oliver Iron Mining Co. v. Lord, 262 U.S. 172 (1923)), the fact that the gas 
continued across state lines without stopping made the activity of the pumps a mixed 
interstate and intrastate activity and therefore subject only to federal regulation. 
Leloup v. Port of Mobile, 127 U.S. 640 (1888). This is not conclusive of the invalidity 
of the tax, however. Since the plaintiff’s pumps were operated by mechanical energy 
produced by internal combustion engines, a distinction might be drawn between the 
manufacture of this energy and its actual use by the pumps. Thus, this manufacture 
being at the situs of the machines in the state, the tax levied on this manufacture would 
be valid. The Supreme Court adopted this distinction in holding the generation of 
electrical energy for transportation as subject matter of interstate commerce taxable 
as a local activity, even though transmission to other states was instantaneous. Utah 
Power & Light Co. v. Pfost, 286 U.S. 165 (1932). Similarly, a tax levied upon gasoline 
withdrawn from storage tanks at an airport to refuel interstate airplanes has been held 
valid since its use in interstate commerce had not yet commenced. Edelman v. Boeing 
Air Transp. Co., 289 U.S. 249 (1933); American Airways v. Grosjean, 3 F.Supp. 995 
(La. 1933), aff'd without opinion, 290 U.S. 596 (1933). But a tax levied upon gasoline 
actually used within the state by an instrumentality of interstate commerce has been 
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held invalid. Helson v. Kentucky, 279 U.S. 245 (1929) (tax upon amount of gasoline 
purchased outside state and consumed by interstate ferry within state); Bingham ». 
Golden Eagle Western Lines, 297 U.S. 626 (1936) (tax upon gasoline consumed in state 
by interstate busses). The Utah case has been criticized on the ground that the elec- 
tricity taxed did not come into existence until its interstate flow had actually begun. 
42 Yale L. J. 96 (1932). As a practical matter, however, so long as generators at the 
power plant are operating, the plant is in effect manufacturing (converting) energy 
preparatory to its interstate transfer. Since the tax in the principal case was levied ac- 
cording to the plant’s capacity to generate energy, it must be interpreted as a tax on 
the manufacture rather than on the use of this energy. The court therefore erroneously 
distinguished the Utah case; but its decision may be regarded as a desirable inroad 
upon the tenuous division of an instantaneous activity into “manufacture” and “‘trans- 
portation.” 


Contracts—Quasi-contractual Relief for One Not Substantially Performing a 
Building Contract—[Wisconsin].—The plaintiff contracted to build a first-class roof 
upon the defendant’s building for $325. Upon completion, the defendant refused to 
pay, contending that it was not properly constructed and that it leaked soon after it 
was put on. A jury found that the cost of repairing the roof to make it conform to the 
contract would be $75 and that the defendant had suffered $75 damage because of 
leakage. The trial court accordingly awarded the plaintiff $175. On appeal, held, re- 
versed. The plaintiff could not recover on the contract because he had not substan- 
tially performed. Since there was no acceptance of the roof by the defendant, the 
plaintiff could not recover even the reasonable value thereof. To recover on a theory 
of unjust enrichment there must be such an acceptance as is something besides a 
keeping and using where there is no opportunity to return what has been received. 
Nees v. Weaver, 269 N.W. 266 (Wis. 1936). 

This court’s unqualified requirement of “‘acceptance”’ for the relief of one who has 
insubstantially performed his contract is indicative of widespread judicial unwilling- 
ness to consider each such case on its particular merits. For a considerable period, 
strict contract notions militated against the relief of one who had deviated even the 
slightest from his express obligation. 3 Williston, Contracts § 675 (2d ed. 1936). But 
the manifest injustice to those who, in good faith, had omitted some slight detail in 
performing their contracts led courts, especially in cases involving building contracts, 
to protect a contractor who had substantially performed. Jacob & Youngs Inc. 0. 
Kent, 230 N.Y. 239, 129 N.E. 889 (1921); 3 Williston, Contracts § 805 (2d ed. 1936). 
Where a contractor has performed a large but not a “substantial” part of his contract, 
further protection has been necessary to avoid uncompensated enrichment to the 
other contracting party. Gale v. Dixon, 91 Cal. App. 529, 267 Pac. 342 (1928). Thus 
many courts granted recovery on a quantum meruit count if an acceptance of the bene- 
fits resulting from the plaintiff’s performance could be shown. Manitowoc Steam 
Boiler Works v. Manitowoc Glue Co., 120 Wis. 1, 97 N.W. 515 (1903); Robinson Const. 
Co. v. Barry, 135 Md. 275, 108 Atl. 688 (1919); Everroad v. Schwartskopf, 123 Ind. 35, 
23 N.E. 969 (1890). The measure of damages in these cases, although termed the 
reasonable value of materials and services furnished, was ascertained by deducting 
from the contract price the damages to the defendant resulting from the breach. 
White Star Coal Co. v. Pursifull, 189 Ky. 296, 217 S.W. 1020 (1920); Ginsberg v. Myers, 
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ats Mich. 148, 183 N.W. 749 (1921). See Rest., Contracts § 357 (1) (b), (3). The re- 
quirement of an “acceptance,” while easily satisfied when the defendant has received 
chattels, has been practically prohibitive of relief in land cases: strong notions of 
landowner protection have led the courts to consider the mere taking of possession as 
insufficient evidence of an “acceptance” of the work done. Manitowoc Boiler Works 
»v. Manitowoc Glue Co., 120 Wis. 1, 97 N.W. 515 (1903); Falk v. Nitz, 219 Mich. 650, 
189 N.W. 921 (1922). Since so much acquiescence by the defendant is necessary 
to find an “acceptance’’ in building cases, this relief should more appropriately be 
termed recovery on an implied-in-fact contract. Munro v. Buit, 8 El. & Bl. 738 (1858). 
And in most jurisdictions this is the full extent of relief today. 

Clearly such protection is still inadequate for those contractors who in good faith 
thought they had fully completed their contract but, because of their ignorance or in- 
competence, had not rendered substantial performance. The task of ascertaining the 
actual benefit received by the defendant and of balancing with it the plaintiff’s state 
of mind in carrying on his work seems to present an obvious situation for equitable 
relief unhampered by broad reactions to breaches of contract. Thus, a few courts 
have given true quasi-contractual relief if there was a breach in good faith. Peterson v. 
Sutter, 4 La. App. 180 (1926); Jackson Lumber & Supply Co. v. Deaton, 209 Ky. 239, 
272 S.W. 717 (1925); see Rest., Contracts § 357 (1) (a). Other courts, following the 
analogy of Britton v. Turner (6 N.H. 481 (1834)), have protected a contractor who wil- 
fully abandoned his contract. Davis v. Barrington, 30 N.H. 517 (1855); Aetna Iron & 
Steel v. Kossuth Cty., 79 Towa 40, 44 N.W. 215 (1890). This latter rule has frequently 
been criticized as making a breach of contract profitable, resulting in a greater disre- 
gard of the binding effect of contractual obligations. 6 N.Y.U.L. Rev. 211 (1928). 
The good faith rule is not subject to this objection, however, and presents a more com- 
pelling case for quasi-contractual relief, since a benefit has been conferred on the de- 
fendant with his consent and in good faith. Woodward, Quasi-Contracts §§ 7, 8 
(1913); 1 Williston, Contracts § 3 (2d ed. 1936). It is evident that courts which re- 
quire an “acceptance” before giving quasi-contractual relief are not speaking in terms 
of an “equitable’”’ remedy. See 24 Col. L. Rev. 885 (1924). If in the pursuance of the 
latter type of relief the courts would substitute for talk of acceptance or waiver in- 
quiries as to the causes of the plaintiff’s breach and as to the amount of benefit to the 
defendant, breaches of contracts would not be encouraged nor would the other party 
be unjustly enriched. 

In the instant case, the court made no attempt to inquire into the presence or ab- 
sence of the plaintiff’s good faith in failing to fix the roof to comply with the contract 
after he had been notified of its defective condition. If there was an unconscionable 
refusal to repair, no relief was merited. But if he bona fide thought that the roof was 
properly constructed and defects were not certain until found by a jury, the court’s 
failure to find an “acceptance” in a building case can hardly be said to constitute a 
fair disposal of the plaintiff’s claim. 


Corporate Reorganization—Limitation of Rent Claims under § 77B(b)—{Federal]. 
—Upon rejection of his lease in § 77B proceedings the debtor’s lessor filed a claim for 
the difference between the rent reserved and the present value of the term. The trial 
court allowed the claim but limited its participation in the plan, even as against the 
stockholders of the debtor, to an amount equal to three years’ rent, approximately 
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halving the claim. Under § 77B (b), “The claim of a landlord. . . . shall be treated asa 
claim ranking on a parity with debts . . . . but shall be limited to an amount not to 
exceed the rent .... for the next three years . . . . plus unpaid rent accrued 
On appeal, held, affirmed. Kuehner v. Irving Trust Co., 57 Sup. Ct. 298 (1937). 

Constitutional attack on the rent clause of § 77B (b) might have been made on three 
grounds: (1) as an unreasonable classification, since it limits a landlord’s recovery be- 
low that of other creditors similarly injured; (2) as an unreasonable classification, since 
it provides for equal recovery to landlords unequally injured and unequal recovery to 
those equally injured; (3) as a denial of due process, since it denies full satisfaction of 
the landlord’s claim while preserving an interest in the debtor’s stockholders. The 
bankruptcy power necessarily permits some classification of creditors and limitation 
of their rights; only when a rule is arbitrary and unreasonable will it be held unconsti- 
tutional. Campbell v. Alleghany Corp., 75 F. (2d) 947 (C.C.A. 4th 1935). The major 
objection to putting landlords on equal footing with other creditors is that the damage 
sustained by the former is highly speculative. The proper measure to be applied is the 
difference between the fair rental value of the premises for the term remaining and the 
discounted value of the rent reserved. Leo v. Pearce Stores Co., 57 F. (2d) 340 (D.C. 
Mich. 1932). But since the landlord is not required to find a new tenant immediately, 
the amount fixed by the master as the rental value is based to a great degree on a guess. 
Whatever probability of accuracy exists decreases rapidly when the value is being esti- 
mated during a depression period or when the lease under consideration is a long one, 
and it is only under comparatively long term leases broken at a time when rental 
values are abnormally low that the appraised injury to the lessor will be likely to ex- 
ceed the three years’ rent allowed him. Even the original leasing parties have shown 
increasing unwillingness to guess at the value of long term leases by their tendency, 
during the current depression, to desert the traditional fixed rental on commercial 
property in favor of the less uncertain “percentage” and “commodity index’’ rents. 
The risk of extravagant estimates of injuries to lessors, resulting in greatly increased 
losses to other creditors, will justify a reasonable rule-of-thumb limitation. The fact 
that the three years’ rent rule has met with general approval is good evidence of the 
rule’s reasonableness, even though the approval may be partly an expression of relief 
at the overthrow of the old bankruptcy rule that most landlord’s claims were not 
provable against the estate at all. Manhattan Properties, Inc.,v. Irving Trust Co., 291 
U.S. 320 (1934); see 2 Univ. Chi. L. Rev. 629 (1935). The same argument serves to 
destroy the lessor’s claim that he is not given equal protection with other landlords. 
The appraisals accepted by the master are so highly speculative that not even the lessor 
would claim they are accurate. Hence the mere fact that the rule of thumb will al- 
most certainly result in inaccurate classifications of landlords does not necessarily 
render the rule unreasonable. 

It is harder to see how the Court could avoid the due process argument against 
limiting the landlord’s claim in favor of the stockholders of the debtor. This construc- 
tion of § 77B (b) is similar to the class legislation of the Frazier-Lemke Act, held un- 
constitutional in Louisville Joint Stock Land Bank v. Radford (295 U.S. 555 (1935)): 
There the interest of the debtor in his property was increased to the prejudice of hold- 
ers of mortgage securities by drastic limitation on the power to foreclose. Here the 
“security” bargained for was a right to resume po$session of the lessor-creditor’s land 
plus a right in the general assets, prior to the debtor, for the injury not recompensed 
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by the recovery of the land. If the Frazier-Lemke Act had not attacked the creditor’s 
security but had arbitrarily limited the amount of his deficiency judgment while re- 
serving part of the assets to the debtor, the situation would have been parallel to that 
in the principal case. Such a deficiency judgment act would differ from the Frazier- 
Lemke Act only in attacking contract rights instead of property rights. While the 
exercise of the bankruptcy power may properly impair contract rights, it is difficult 
to understand that it may do so directly to enrich the debtor. If the instant case 
is not to be taken as holding that contract rights may be abridged for the benefit of 
the debtor where property rights may not, then it must be distinguished from the 
Radford case on other grounds. It may be that stockholder participation in a § 77B 
plan is necessary to induce them not to avail themselves of their nuisance position, 
i.e., stockholders can claim an interest in the corporation until it is proved insolvent 
and may insist upon this long and difficult proof. But this seems a rather weak reason 
for “abridging a contract right.”” Nor is mere speculativeness of damages a sufficient 
reason, because the assessment might as well be too low as too high, and a rule of 
thumb can hardly be considered more nearly accurate than the expert estimate of 
appraisers, inexact though it may be. The secret may lie in the fact that the leases 
are Jong and deal with /and. Perhaps it is considered that a landlord does not expect 
to retain the benefits of his lease notwithstanding economic vicissitudes; perhaps that 
it is exactly the landlord who should bear the economic burden; perhaps, finally, that 


an attempt to freeze items of business cost over long periods is more or less consciously 
disfavored. 


Corporations—Majority Control—Ratification of Directors’ Fraud—{Delaware]. 
—The defendants, as officers and directors of a management corporation and its sub- 
sidiary, had themselves twice compensated for the same services to the subsidiary. 
The complainants, stockholders in the subsidiary, filed a bill for an accounting, seek- 
ing return to the corporation of the excess compensation which the defendants had 
taken. Three years after the bill was filed, a majority of stockholders in the subsidiary 
voted to ratify the defendants’ conduct. Held, the defendants’ conduct was fraudulent, 
and hence a majority of stockholders cannot gratuitously ratify it over a minority dis- 
sent. Eshleman v. Keenan, 187 Atl. 25 (Del. Ch. 1936). 

With few exceptions the courts have been content with the bromide, ‘“‘a majority 
cannot ratify a fraud.’”’ Bagshaw v. Eastern Union Ry. Co., 7 Hare 114, 129 (1849); 
Brewer v. Boston Theatre, 104 Mass. 378, 396 (1870); Ford». Ford Roofing Products Co., 
285 S.W. 538, 541 (Mo. App. 1926). The rule apparently means that where a director 
or officer has injured the corporation by conduct denominated fraudulent, a vote of ap- 
proval by the majority of shareholders, however well-informed and bona fide they 
may be, will not divest the minority holder of his derivative cause of action. Thus in- 
terpreted, this rule rejects the principle of corporate management by the majority in 
a case whose sole distinguishing feature is fraud in the activity with respect to which 
the majority is exercising its discretion. It may be that the courts have been searching 
for a rule which, however drastic, might effectively check dishonesty on the part of 
corporate officials. This consideration, however, is insufficient to justify so extraordi- 
nary an encroachment upon the power of the majority as is embodied in the literal 
statement of the rule. It must, therefore, be differently interpreted. In the cases re- 
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lying on the rule it has generally been unnecessary to the decision but proper-sounding, 
familiar, and convenient to apply. These cases fall into three groups: (1) Suits by 
minority stockholders where no ratification has been attempted, defended on the 
ground that a majority might later ratify. Bagshaw v. Eastern Union Ry Co., 7 Hare 
114 (1849); Continental Securities Co. v. Belmont, 206 N.Y. 7, 99 N.E. 138 (1912); 
Endicott v. Marvel, 81 N.J.Eq. 378, 87 Atl. 230 (1913). (2) Cases of attempted ratifica- 
tion in which the majority probably did not understand the full import of what they 
were ratifying. Berendt v. Bethlehem Steel Corp., 108 N.J.Eq. 148, 154 Atl. 321 (1931); 
see Hyams v. Calumet & Hecla Mining Co., 221 Fed. 529 (C.C.A. 6th 1915). (3) Cases 
of attempted ratification in which the majority, themselves, were guilty of “fraud” or 
bad faith of some sort. Collins v. Hite, 109 W.Va. 79, 153 S.E. 240 (1930); Godley ». 
Crandall & Godley Co., 212 N.Y. 121, 105 N.E. 818 (1914). 

The confused language of the courts, especially in the cases of the third group, indi- 
cates that the maxim arose out of a failure to distinguish between the fraud in the 
ratification and the fraud to be ratified. See Hazard v. Durant, 11 R.I. 195, 207 (1875); 
Collins v. Hite, 109 W.Va. 79, 82, 83, 153 S.E. 240, 241 (1930). In such cases the con- 
fusion did no harm. But the distinction must be made and the rule carefully evaluated 
where it is shown that there was no fraud on the part of the majority stockholders. 
In Kessler & Co. v. Ensley (129 Fed. 397 (C.C.Ala. 1904)), it was held that a bona 
fide majority did have the power to ratify a fraud. The court insisted that action by 
the majority stockholders should not be interfered with except where the majoritity 
stockholders, themselves, have done something objectionable. A ratification should be 
held ineffective if the majority are motivated by interests other than the best interests 
of the corporation or if an uninformed or misinformed majority has been used by 
others so motivated. See Gamble v. Queens County Water Co., 123 N.Y. 91, 90, 25 N.E. 
201, 202 (1890); Kessler & Co. v. Ensley, 129 Fed. 397, 401 (C.C.Ala. 1904). 

The character of the original conduct sought to be ratified is relevant, however, 
as a basis for inferring the motives of the majority or those who control the majority. 
Where the conduct of the directors was dishonest there is some probability that the 
ratification of the majority was part of the same scheme. The inference becomes much 
stronger where a large part of the stock is owned or controlled by the interested parties. 
Another strong inference as to the majority’s motives may arise from an inquiry into 
the benefit accruing to the corporation from the ratification. Refusal to ratify may 
sometimes necessitate rescission and return of benefits received, precipitate a suit 
against the corporation for damages on a quantum meruit, or abrogate a compromise 
not considered unfair by the majority. See Karasik v. Pacific Eastern Corp., 180 
Atl. 604, 605 (Del. Ch. 1935). It is clear that litigation may be considered unwise 
where the amount is small, success uncertain, or notoriety undesirable. It may fre- 
quently be worth while to give up the cause of action in order to avoid antagonizing 
the corporate officials. But ratification which involves giving up a valuable corporate 
cause of action without any comparable benefit is strong evidence of improper motives 
or of ignorance of the conduct ratified. See Fiynn v. Brooklyn City R. Co., 158 N.Y. 
493, 53 N.E. 520 (1899). 


Equity—Injunction Enjoining Prosecution of Injunction in Court of Concurrent 
Jurisdiction—{Federal]—A federal district court in Georgia refused the plaintiffs’ 
prayer for an interlocutory injunction. The following day the plaintiffs filed a 146- 
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page printed petition in a Tennessee federal district court, alleging the same cause of 
action as in the Georgia case; and over the defendant’s objection that the matter had 
been adjudicated in the Georgia court, the Tennessee court granted a preliminary in- 
junction. The defendant thereupon moved for a preliminary injunction in the Georgia 
court to restrain the plaintiffs from taking, authorizing, or permitting any action to 
enforce the Tennessee injunction. Held, injunction granted. Georgia Power Co. v. Ten- 
nessee Valley Authority, not yet reported (D.C. Ga. Dec. 23, 1936). 

Several possible methods of preventing a defeated party from avoiding the decision 
of one federal court by taking his case to another of concurrent jurisdiction may be 
suggested. Under ordinary circumstances the doctrine of res judicata is effective to 
protect the party winning in the first court; but its efficacy depends upon recognition 
by the second court. In the situation presented by the principal case, the Tennessee 
court’s refusal to treat the first decision as res judicata could be counteracted only by 
an appeal; yet the very object of the plaintiff in bringing the Tennessee suit and of 
the defendant in bringing the second Georgia suit was to avoid the delay incident to 
appeal. 

Perhaps the full faith and credit clause might be relied upon in the second court by 
the party winning in the first court. U.S. Const. art. 4, § 2,cl.1. But this clause is 
applicable only to controversies between states, and although methods of extending 
its application to the federal courts and of giving direct effect in foreign jurisdictions 
to equitable decrees have been advocated (see 52 A.B.A. Rep. 292, 299 (1927)), it 
could be enforced only by appeal. 

The need for a more rapid means of preventing reversal by the second court might 
be met by an injunction. The use of an injunction to prevent the defeated party from 
pursuing his remedy in another court has been justified on two grounds: (1) a court, 
having once acquired jurisdiction, feels bound (or at least privileged) to protect its 
jurisdiction from collateral attack (Looney v. Eastern Texas R.R. Co., 247 U.S. 214, 
221 (1918)); (2) a court may wish to protect the winning party against vexatious ac- 
tions. Oates v. Morningside College, 217 Iowa 1059, 252 N.W. 783 (1934); Foster, Place 
of the Trial in Civil Actions, 43 Harv. L. Rev. 1217, 1245 (1930). Thus it has been held 
proper to grant an injunction even though there is every assurance that res judicata 
might be successfully pleaded in the second court. Booth v. Leycester, 1 Keen 579 
(1837); 9 A.L.R. 570 (1934). Such injunctions are sometimes recognized by the sec- 
ond court as a matter of comity; sometimes not. Fisher v. Pacific Mut. Life Ins. Co., 
112 Miss. 30, 72 So. 846 (1916); cf. State ex rel. Bossung v. District Court of Hennepin 
County, 140 Minn. 494, 168 N.W. 589 (1918); 39 Yale L. J. 719 (1930). However, the 
use of an injunction by the first court is especially likely to be an inadequate protec- 
tion to the winning party if the suit being enjoined is itself an injunction suit. For if 
after one court has denied injunctive relief a second court grants it, and the first court 
then enjoins its enforcement, the plaintiff has either succeeded in obtaining a reversal 
of the first decision or has caused an impasse which is a partial victory for himself. 
If the defendant obeys the second court’s injunction, the plaintiff has his advantage 
pending appeal. But if the defendant violates the injunction of the second court and 
is cited there for contempt, he can likewise have the plaintiff cited for having permitted 
the enforcement of his injunction; and the result will be inactivity on both sides. Per- 
ceiving the confusion and “utter absurdity” that must accompany such proceedings, 
some courts have been led to refuse an injunction against the prosecution of an action 





498 THE UNIVERSITY OF CHICAGO LAW REVIEW 


in another jurisdiction. Platto v. Deuster, 22 Wis. 460 (1868); Endter v. Lennon, 46 
Wis. 299, 50 N.W. 194 (1879). 

Probably the best solution of the difficulty of obtaining immediate relief from re- 
peated injunction suits in other courts would be through an extension of the writ of 
prohibition. This writ is normally used by a higher court to prevent a lower court from 
hearing a case only when the lower court lacks jurisdiction in the strict sense, i.e., the 
power to make a decree which will be binding upon the parties. See 1 Univ. Chi. L. 
Rev. 146 (1933); Cook, The Powers of Courts of Equity, 15 Col. L. Rev. 106 (1915). 
The writ has, however, been used successfully to stop proceedings in a lower court hav- 
ing jurisdiction over the parties where an injunction had been issued by a foreign court 
of concurrent jurisdiction. State ex rel. New York, C. & St. L. Ry. Co. v. Nortoni, 331 
Mo. 764, 55 S.W. (2d) 272 (1932); 1 Univ. Chi. L. Rev. 146 (1933); 46 Harv. L. Rev. 
1030 (1933). Although a wide use of writs of prohibition would be both undesirable 
and unnecessary, it is but a slight extension to make them available as an immediate 
remedy where judicial differences have become acute. 

The dispute which culminated in the instant decision has been the subject of much 
comment. The President in his message proposing that “‘direct and immediate appeal 
to the Supreme Court”’ from district court rulings on the constitutionality of federal 
statutes be provided, and that lower courts be prevented from enjoining their enforce- 
ment without permitting the Attorney General to intervene, pointed to cases like the 
principal case as an illustration of the need for effective means of curbing differences 
between courts. 81 Cong. Rec. 1084 (Feb. 5, 1937). This proposal would undoubtedly 
tend to prevent a duplication of the instant situation in cases involving federal stat- 
utes; but a substantial part of the business of the federal courts involves cases in which 
constitutional questions are not raised. American Law Institute, Study of the Business 


of the Federal Courts, pt. 2, p. 113 (1934). The possibility of cross-injunctions of the 
present type would therefore remain even though the President’s recommendations 
were adopted. If the writ of prohibition were made issuable ipso facto by either a cir- 
cuit court of appeals or the Supreme Court upon a showing of a prior federal adjudica- 
tion, competition for advantage pending appeal would be eliminated. 


Evidence—Burden of Proof on Sub-issue Raised by Improper Pleading—{Iowa].— 
The plaintiff brought an action for personal injuries alleged to have been caused by the 
defendant’s striking her with his car. The defendant both entered a general denial and 
specially pleaded that the car which struck the plaintiff was not the one which he was 
driving. At the trial two witnesses testified that the defendant’s car struck the plain- 
tiff. The defendant and his wife testified to the contrary; but the defendant introduced 
no evidence that another car hit the plaintiff. The trial court instructed the jury that 
the burden was on the plaintiff to prove that the defendant’s car struck her. Held, 
the instruction was erroneous. The defendant asserted the affirmative of the issue 
and therefore had the burden of proof. Since he introduced no evidence, it was a non- 
disputed issue and should not have gone to the jury. Griffin v. Stewart, 270 N.W. 442 
(Iowa 1936). 

Contrary to the result reached in this case, it seems that the burden of persuasion 
should be assigned on a more substantial ground than the accidents of pleading in a 
particular case. See 5 Wigmore, Evidence § 2485 (2d ed. 1923). If the court were cor- 
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rect in its application of the rule that the burden of persuasion is on the party who 
asserts the affirmative of an issue, the result would be that the burden of proving the 
identity of the tortfeasor in this case was on the defendant. Yet it was part of the 
plaintiff's prima facie case to show that the defendant hit the plaintiff. The plaintiff 
by her complaint introduced the issue of identity; and the defendant by his general 
denial and by the testimony offered at the trial prevented this issue from being 
dropped. Employing the test of “pleading the affirmative of the issue,” it follows that 
the plaintiff should have had the burden on this issue. See First Nat’} Bank v. Fard, 
30 Wyo. 110, 216 Pac. 691 (1923); Matt v. Baxter, 29 Colo. 418, 68 Pac. 220 (1902); 
Scott v. Wood, 81 Cal. 398, 22 Pac. 871 (1889). The defendant’s assertion that a third 
party hit the plaintiff was substantially a contradiction of the plaintiff’s allegation. 
The only issue that could have been raised by the defendant’s assertion was the issue 
of identity. The defendant’s special pleading constituted an argumentative denial of 
one element of the plaintiff’s case. 

One possible reason for the difficulties found in this case is the lack of clarity in the 
statement that the burden of proof is on the party who “pleads the affirmative of the 
issue.”” Kuchan v. Strong, 39 N.M. 281, 46 P. (2d) 55 (1935); Co-operative Sales Co. 
v. Van Der Beek, 219 Iowa 974, 259 N.W. 586 (1935); Zillah Transp. Co. v. Aetna Ins. 
Co., 175 Minn. 398, 221 N.W. 529 (1928); Chamberlayne, Modern Law of Evidence 
§ 943 (1911). This sometimes means the literal affirmative. Berty v. Dormer, 12 Mod. 
526 (1701); see 5 Wigmore, Evidence § 2486 (2d ed. 1923). Sometimes it means the 
legal affirmative, the burden being placed upon the party to whose case the assertion 
of the fact is essential. Dickson v. Evans, 6 Term R. 57 (1794); Starratt v. Mullen, 148 
Mass. 570, 20 N.E. 178 (1889); Kohlsaat v. Parkersberg & M. Sand Co., 266 Fed. 283 
(C.C.A. 4th 1920). In a few cases, as in the present, the burden is put upon the party 
who specially pleads a fact in question though not required to do so. Coogan v. Lynch, 
88 Conn. 114, 89 Atl. 906 (1914); Distin v. Bradley, 83 Conn. 466, 76 Atl. 991 (1910). 
But see Ferrie v. Sperry, 85 Conn. 337, 82 Atl. 577 (1912); Miller v. Pierpont, 87 Conn. 
406, 87 Atl. 785 (1913) (affirming rulings which allowed the substance of the pleading 
to control). The last mentioned rule has been defended on the ground that the em- 
phasis on the particular issue makes the defense appear stronger and more aggressive. 
Coogan v. Lynch, 88 Conn. 114, 89 Atl. 906 (1914). But if the defendant has specially 
pleaded a defense which he might have shown under a general denial, he is being penal- 
lized for having defined the issues. If the assertion is neither a specific denial nor a 
true affirmative defense, it must be either an entirely irrelevant statement or an evi- 
dentiary proposition bearing on the defendant’s case. In either event it should be 
ignored or struck from the pleadings instead of becoming the basis for a new procedural 
tule. 

A further possible source of difficulty in allocating the burdens of persuasion or of 
producing evidence is the presence of a presumption. In Scott v. Morse (54 Iowa 732, 
6 N.W. 68, 7 N.W. 15 (1880)), a defense of gratuity to an action for services rendered 
was held to put the burden of proof upon the defendant. That case, however, differed 
from the present case in that the plaintiff was aided by the presumption that payment 
was due, arising upon the showing of performance at the defendant’s request. If there 
is a strong policy back of a presumption, the defendant may be required to overcome 
it by a preponderance of evidence. In re Findlay, 253 N.Y. 1, 170 N.E. 471 (1930) 
(presumption of legitimacy shifting burden to contestant of a will); Brosnan v. Bros- 
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nan, 263 U.S. 345 (1923) (presumption of sanity of testator); Wilson v. Hodges, 2 East 
312 (1802) (surety relying on death of principal to avoid liability on bail bond re- 
quired to prove the death). In the present case, however, the plaintiff was not aided 
by any presumption that the defendant hit her, and she should have been required to 
sustain the burden of showing that he did. Of course, it might be argued that the evi- 
dence recited in the opinion reveals that the trial court should have directed a verdict 
for the plaintiff; but that is not the ground on which this decision was based. 


Labor Law—Constitutionality of Procedural Provisions of State Model of Norris- 
La Guardia Act—[Washington].—Two rival unions, the Brewery Workers Union and 
the Teamsters Union, were engaged in a struggle for jurisdiction over truckers and 
teamsters employed in the brewing industry. A trade association representing the 
employers agreed with representatives allegedly acting for members of both unions to 
follow the decision of the American Federation of Labor which had awarded jurisdic- 
tion to the Teamsters Union. A supplemental agreement provided that upon the “ex- 
pressed desire” of the association, the “unions interested” would “organize” (pre- 
sumably in the Teamsters Union) members of the Brewery Workers Union if the latter 
did not comply with the decision of the American Federation of Labor. Pressure from 
the Teamsters Union induced the employers to exercise their option. Members of the 
Brewery Union sued to enjoin the Teamsters Union and the employers from proceed- 
ing under the supplemental agreement. The Washington model of the Norris-La 
Guardia Act provides, inter alia, that no injunction shall issue in a labor dispute unless: 
there is testimony by witnesses in open court that unlawful acts will be committed; the 
balance of convenience is on the plaintiffs’ side as to each item of relief granted; the 
public officers are unwilling or unable to furnish protection (§ 7); the plaintiff has 
made a reasonable attempt at mediation (§ 8). It further provides that an injunction 
shall issue only on the basis of facts found and shall be restricted to specific acts com- 
plained of (§ 9). Remington’s Rev. Wash. Stat. 1933, § 7612. Although these condi- 
tions precedent were not fulfilled, the lower court issued an injunction restraining, 
inter alia, the Teamsters Union from coercing by strike or boycott the members of the 
Brewery Union to join the Teamsters Union. The defendant was adjudged guilty of 
contempt for violating the injunction and appealed. Held, the controversy was a labor 
dispute within the meaning of the act. The provisions setting up procedural conditions 
to the issuance of an injunction violate the provision of the Washington constitution 
vesting the superior court with original equity jurisdiction. Consequently, the in- 
junction and the citation for contempt were valid. Blanchard v. Golden Age Brewing 
Co., 63 P. (2d) 397 (Wash. 1936). 

The procedural conditions precedent to the issuance of an injunction were designed 
primarily to prevent the crippling of strikes by the issuance of temporary injunctions 
on the basis of flimsy partisan testimony. See Frankfurter and Greene, The Labor In- 
junction 47, 221 (1930); Sayre, Labor and the Courts, 39 Yale L. J. 682 (1930). Previ- 
ous decisions of the Washington court, made in a different social context, suggest that 
the objective of these provisions rather than any compelling constitutional doctrine 
gave rise to the instant decision. In passing on the validity of legislation affecting the 
procedure and jurisdiction of courts, the Washington court has held that although the 
legislature may not abridge the jurisdiction granted to courts by the constitution, it 
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may impose regulations upon the exercise of that jurisdiction. See Daniel v. Daniel, 
116 Wash. 82, 198 Pac. 728 (1921); Campbell v. Campbell, 146 Wash. 478, 263 Pac. 
957 (1928); United Rys. of San Francisco v. Superior Court, 170 Cal. 755, 151 Pac. 129 
(1915); cf. 21 Iowa L. Rev. 595, 610 (1936). However, these cases establish no criterion 
by which a regulation may be distinguished from an abridgment of jurisdiction. See 
Lorraine v. McComb, 220 Cal. 753, 32 P. (2d) 960, 961 (1934); with which cf. United 
Rys. of San Francisco v. Superior Court, 170 Cal. 755, 151 Pac. 129 (1915). Anda court 
disposed to uphold the act might have attached the validating label “regulation” to 
the procedural provisions in question. Moreover, without discussing the distinction 
between abridgment and regulation, the court has upheld a statute completely abol- 
ishing the right to enjoin the collection of excessive taxes. Casco Co. v. Thurston 
County, 163 Wash. 666, 2 P. (2d) 677 (1931). Cf. American Furniture Co. v. I. B. of 
T.C. & H. of A., 268 N.W. 250 (Wis. 1936) (anti-injunction statute denying remedy of 
injunction for peaceful picketing held not encroachment on court); Shea v. Olson, 185 
Wash. 143, 53 P. (2d) 615 (1936) (statute depriving auto guest of cause of action for 
host’s negligence not encroachment on courts). It would seem that a statute merely 
imposing conditions precedent to the issuance of an injunction falls more easily within 
the legislative power. However, it is arguable that although a legislature may com- 
pletely destroy a remedy, it cannot prescribe the method of determining whether an 
existing remedy should be granted. But this argument is inconsistent with unques- 
tioned acceptance in Washington of legislative modification of rules of evidence and 
practice. See Remington’s Rev. Wash. Stats. 1932, tits. 2, 8; Campbell v. Campbell, 
146 Wash. 478, 263 Pac. 957 (1928). 

The judicial reception accorded the state models of the Norris-La Guardia Act sug- 
gests that these acts, like the Clayton Act, have not significantly enlarged the scope of 
permissible union activity. In jurisdictions where courts have been traditionally hos- 
tile to labor, the acts have been invalidated on one ground or another or have been 
reduced in scope by construction. In re Opinion of the Justices, 275 Mass. 580, 176 
N.E. 649 (1931). In re Opinion of the Justices, 86 N.H. 597, 166 Atl. 640 (1933) (pro- 
cedural provisions of act unconstitutional as a violation of equal protection clause); 
Safeway Stores Inc. v. Retail Clerks’ Union, 184 Wash. 322, 51 P. (2d) 372 (1935), 
noted in 11 Wash. L. Rev. 53 (1936), 84 U. of Pa. L. Rev. 1027 (1936) (strike to union- 
ize shop not a labor dispute, so statute inapplicable). See Konvitz, Chancery and the 
New Labor Legislation, 59 N.J. L. J. 1, 5 (1936); but see Penna. Anthracile Mining 
Co. v. Anthracite Miners, 318 Pa. 401, 178 Atl. 291 (1935) (provision for jury trial for 
contemnors held not to encroach on judicial power of legislative courts). In these 
jurisdictions, a remedy for the abuse of the labor injunction probably must await a 
change of heart on the part of the agency responsible for the abuses—the courts. It 
may be noted that in jurisdictions with legislatively constituted courts the procedural 
conditions precedent will not be subject to the objection that they encroach upon the 
judiciary. However, even in these jurisdictions provisions for jury trial for contemnors 
will probably raise this objection. See 21 Iowa L. Rev. 595 (10936); but see Penna. 
Anthracite Mining Co. v. Anthracite Miners, 318 Pa. 401, 178 Atl. 291 (1935). Such 
acts have, however, been held valid and respected in jurisdictions traditionally sym- 
pathetic to labor. Kronowitz v. Schlansky, 156 Misc. 717, 282 N.Y.S. 564 (1935) (con- 
tempt provision of the act does not encroach upon the jurisdiction of the courts) ; fol- 
lowed, De Agostina v. Holmden, 157 Misc. 819, 285 N.Y.S. 909 (1935); American 
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Furniture Co. v. I. B. of T. C. & H. of A., 268 N.W. 250 (Wis. 1936) (provisions of act 
denying injunction for peaceful picketing constitutional); Dehan v. Hotel & Rest. Em- 
ployees, 159 So. 637 (La. 1935). But even in such jurisdictions, although the act has 
probably reduced the work of labor counsel, it has not substantially increased the 
power of organized labor because the substantive provisions were substantially declar- 
atory of the pre-existing law, and the procedural restrictions had generally been im- 
posed by judicial self-limitation. See 13 N.Y. U. L. Q. Rev. 92 (1935); 22 Va. L. Rev. 
83, 86 (1935). For a discussion of jurisdictional disputes between rival labor unions, 
see 46 Harv. L. Rev. 125 (1932); 21 Corn. L. Q. 640 (1936). 


Mortgages—Priorities between the Mortgagee and Assignees of Part of the Notes 
Secured by a Mortgage—[Illinois].—As collateral for a loan from a bank, the mort- 
gagor executed to the bank thirty-two notes, all bearing the same maturity date and 
secured by a mortgage on his property. The bank, for which the defendant is receiver, 
assigned most of the notes without recourse to the various plaintiffs, keeping the 
remainder itself. On default, the plaintiff assignees filed a bill for foreclosure and sale, 
asking that the proceeds be applied pro rata to the payment of their notes, but that 
they be preferred to the mortgagee. Held, since the act of assignment does not imply 
a warranty by the mortgagee that the notes will be paid, and since an assignment of a 
portion of a debt can carry with it only a proportionate part of the security, no prefer- 
ence should be given to the assignees over the mortgagee. Domeyer v. O’Connell, 364 
Ill. 467, 4 N.E. (2d) 830 (1936). 

Although the decision in the instant case was almost a necessary one, the court’s lan- 
guage in discussing related problems makes appropriate a study of the conflicting re- 
sults in mortgagee-assignee priority cases. Many courts hold that all the notes secured 
by the same mortgage carry with them a proportionate part of the security and all 
share pro rata in the proceeds on foreclosure, regardless of whether or not there is an 
acceleration clause, and regardless of the time of assignment or the stated time of 
maturity. Donley v. Hays, 17 Serg. & R. (Pa.) 400 (1828); Pugh v. Holt & Wheless, 27 
Miss. 461 (1854); Andrews v. Hobgood, 69 Tenn. 693 (1878); Studebaker Bros. v. Mc- 
Curgur, 20 Neb. 500, 30 N.W. 686 (1886). According to these courts, rights in the 
property begin with the date of the mortgage, and not with the date of maturity of 
the notes; so that the fact that one note matures before another should not affect the 
result. Penzel v. Brookmire, 51 Ark. 105, 10 S.W. 15 (1888). Finally, by holding that 
the fact that an assignee’s interest comes to him through an intermediate assignment 
does not affect his rights, these courts achieve a uniform pro rata rule. Kelly v. Middle- 
sex Title Co., 115 N.J.Eq. 592, 171 Atl. 823 (1934). Many other courts, including IIli- 
nois, have held that as among assignees priority is to be granted to the holder of the 
earliest maturing note, others taking after him in the order of maturity of their notes. 
Gardner v. Diederichs, 41 Ill. 158 (1866); 3 Pomeroy, Equity Jurisprudence § 1202 
(4th ed. 1918). A few courts hold that the order of assignment of the notes governs 
priority. Solberg v. Wright, 33 Minn. 224, 22 N.W. 381 (1885) (the first assignment 
transfers the mortgage; later assignments transfer only the mortgagee’s remaining 
equitable interest). 

In the “early maturity” jurisdictions, it is held that the assignment of a note is an 
assignment pro tanto of the mortgage; and since upon default the holder of the first 
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due note may foreclose and have the property sold, he is entitled to priority over the 
others. Sargent v. Howe, 21 Ill. 147 (1859); State Bank v. Tweedy, 8 Blackf. (Ind.) 447 
(1847). The notes stand as so many successive mortgages. This order of priority is 
not lost if the holder of the earliest maturing note grants an extension. People’s Bank 
v. Finney, 63 Ind. 460 (1878). Treatment of the later maturing notes as junior mort- 
gages is especially weak in view of the growing use of acceleration clauses in mort- 
gages. Accordingly, some of these jurisdictions have given effect to these clauses by 
interpreting the notes as due at maturity or as much sooner as there is default on any 
note. Bank of the United States v. Covert, 13 Ohio 240 (1844); Bushfield v. Meyer, to 
Ohio St. 334 (1859); Pierce v. Shaw, 51 Wis. 316, 8 N.W. 209 (1881). Others, however, 
hold that such a clause does not make the note due in such a sense as to “expunge from 
the contract the implied agreement that the notes shall have priority in the order of 
their maturity.” Leavitt v. Reynolds, 79 Iowa 348, 44 N.W. 567 (1890); Horn v. Ben- 
nett, 135 Ind. 158, 34 N.E. 321 (1893). Illinois at an early date refused to modify the 
“early maturity” rule. Koester v. Burke, 81 Ill. 436 (1876). 

In a contest between a partial assignee and a mortgagee who retains some of the 
notes, courts following the “early maturity” rule generally give priority to the assignee 
regardless of whose note matures first. Parkhurst v. Watertown Steam Eng. Co., 107 
Ind. 594, 8 N.E. 635 (1886); Roberts v. Mansfield, 32 Ga. 228 (1861); Lawson v. Warren, 
34 Okla. 94, 124 Pac. 46 (1912). Since these courts base their holdings on the ground 
that the transfer of the note assigns the security pro tanto and not pro rata, it ap- 
pears to be immaterial whether the transfer is by unqualified indorsement or by as- 
signment without recourse. The justification given for this rule of priority is that since 
the mortgagee has transferred the notes for consideration, it is inequitable for him to 
deprive the assignee of any part of their value by insisting upon a priority or an equal- 
ity of right in sharing the proceeds of foreclosure. 3 Pomeroy, Equity Jurisprudence 
§ 1203 (4th ed. 1918). The Illinois appellate court has found an equity in favor of a 
partial assignee even where he and the mortgagee held shares in the same note. Kup- 
penheimer v. Chicago Title & Trust Co., 163 Ill. App. 127 (1911); Lake View Bank ». 
Rice, 279 Ill. App. 538 (1935). The supreme court, however, has never been confronted 
with a case in which a mortgagee sought priority over his assignee by virtue of the 
“early maturity” rule. Some “early maturity”’ jurisdictions have held that the order 
of maturity controls priorities unless a special agreement or a paramount equity re- 
quires a different order of payment. Richardson v. McKim, 20 Kan. 346 (1878); 
Corbin v. Kincaid, 33 Kan. 649, 653 (1885); see Robinson v. Waddell, 53 Kan. 402, 
36 Pac. 730 (1894). Such a paramount equity has not been found, however, where the 
mortgagee merely retained the earlier maturing notes, and he has been given priority 
in the absence of a special agreement. Awliman-Taylor Co. v. McGeorge, 31 Kan. 329, 
2 Pac. 778 (1884); Massie v. Sharpe, 13 Towa 542 (1862); Hinds v. Mooers, 11 Iowa 
211 (1860). The court in the present case found no inherent equities in favor of an 
assignee; they saw no reason why, when other notes of the same maturity date are 
outstanding, notes subordinate in the hands of the mortgagee should acquire parity 
with the others through the mere act of assignment. Therefore, they held that all 
notes maturing at the same time should share pro rata. A court wishing to adopt an 
intermediate rule might hold that a mortgagee who retains earlier maturing notes 
may not obtain priority unless he has notified his assignees of this relation. But the 
simplest manner of avoiding these priority problems would be to abandon altogether 
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the “early maturity” rule and substitute in its stead the pro rata rule. Particular 
cases in which assignees may require protection against a mortgagee or other assignees 
can more readily be disposed of by the application of general doctrines of equity. 


Mortgages—Right of Mortgagor to Cancel Leases Subordinate to the Mortgage 
after Commencement of Foreclosure Proceedings—{Illinois]|—The defendant was a 
tenant of mortgaged premises under a lease subordinate to the mortgage which pro- 
vided for a monthly rental of $200 until its expiration in November, 1935. In March, 
1934, while foreclosure proceedings were pending and after being notified that applica- 
tion for the appointment of a receiver in these proceedings had been made, the tenant 
and his lessor, the mortgagor, entered into the following agreement: (1) the mortgagor 
canceled the existing lease in return for the tenant’s release of a debt owed it by the 
mortgagor; (2) the mortgagor agreed to lease the premises to the tenant for three 
months at a monthly rental of $50. The tenant vacated the premises at the end of this 
short period. The plaintiff, a receiver appointed April 6, 1934 in the above proceed- 
ings, sued for the entire rental under the former lease, amounting to $4,000. A master 
in chancery found that the reasonable rental value of the premises was $60 a month. 
Held, for the plaintiff. While the mortgagor and his tenants may enter into agree- 
ments without the consent of the mortgagee, they had no power thus to defeat the 
pledge of rents and profits contained in the mortgage. First National Bank v. Gordon, 
4 N.E. (2d) 504 (Ill. App. 1936). 

The situation presented in the instant case is one not covered by normal mortgagee 
protections. In the ordinary case the mortgagor’s activities in milking the property 
through payment of rent in advance, etc. are adequately controlled by the appoint- 
ment of a receiver early in the foreclosure proceedings. If the terms of existing leases 
are satisfactory, the receiver is authorized to collect all rents and profits thereunder. 
Tefft, Receivers and Leases Subordinate to the Mortgage, 2 Univ. Chi. L. Rev. 33, 37 
(1934). On the other hand if the leases are unsatisfactory, the receiver may disaffirm 
them and sue for the reasonable value of the tenant’s occupation of the mortgaged 
premises from the date of his appointment. Greenebaum v. Kingsbury, 248 Ill. App. 
321 (1928); see 86 A.L.R. 366 (1933). The receiver is allowed to disaffirm and collect 
this reasonable rental even if the tenant has paid the mortgagor in advance. Rohrer 
v. Deatherage, 336 Ill. 450, 168 N.E. 266 (1929); Henshaw v. Wells, o Humph. (Tenn.) 
568 (1848); State ex rel. Coker v. District Court, 159 Okla. 10, 11 P. (2d) 495 (1932); 
cf. Prudence Co. v. 160 W. 73rd St. Corp., 260 N.Y. 205, 183 N.E. 365 (1932) (“lien” 
jurisdiction). Furthermore, the receiver is permitted to collect all rents accrued at the 
date of his appointment. 4 N.E. (2d) 504, 505; Palmieri v. N.Y. Prep. School, 233 
App. Div. 694, 248 N.Y.S. 934 (1931); contra, Stewart v. Fairchild-Baldwin Co., 91 
N.J. Eq. 86, 108 Atl. 301 (1919). But since obtaining the appointment of a receiver 
involves proof of inadequacy of the security, insolvency of the mortgagor, and perhaps 
other proof of actual or threatened impairment of the security, receivership is probably 
not available until some considerable time after foreclosure has been commenced. The 
mortgagee requires the same protection in this period that he is offered by the receiver- 
ship device; thus a resort to additional restrictions on the mortgagor’s powers is neces- 
sary. 

The mortgagor’s most valuable right before the appointment of a receiver is his 
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right to keep all rents collected before that date. Rider v. Bagley, 84 N.Y. 461 (1881); 
80 U. of Pa. L. Rev. 269 (1931). But since the mortgagee, in title jurisdictions, may 
obtain possession upon default by taking some action to enforce this right, it is clear 
that the mortgagor’s rights after default can be made subordinate to those of the mort- 
gagee. See 4 A.L.R. 1400, 1410 (1919); 55 A.L.R. 1020, 1022 (1928). In some older 
cases, a demand for possession followed by a bill in equity to enforce this demand has 
been held to entitle the mortgagee to rents and profits from the time of the original de- 
mand. Dow v. Memphis Ry. Co., 124 U.S. 652 (1888); see Sacramento Ry. v. Super Ct., 
55 Cal. 453 (1880); Shaw v. Norfolk Ry., 71 Mass. 162 (1855). A mortgagee has also 
been allowed to enjoin the mortgagor from further collection of rents, the injunction 
being issued “coincident with” the institution of foreclosure proceedings. Howell v. 
Ripley, 10 Paige (N.Y.) 43, 44 (1843); Post v. Dorr, 4 Edw. (N.Y.) 412 (1844). A mere 
suit for foreclosure, however, is not enough to deprive the mortgagor of his right to 
collect rents. Gilman v. Ill. & Miss. Tel. Co., 91 U.S. 603 (1875); cf. Johnston v. Riddle, 
70 Ala. 219, 225 (1881); see 4 A.L.R. 1400, 1414. Thus although the pending fore- 
closure in the instant case may have been insufficient action by the mortgagee, the 
application for a receiver may well be considered a sort of lis pendens operating to pre- 
clude the mortgagor from further dealing with the property. See Jn re Banner, 149 
Fed. 936 (D.C. N.Y. 1907) (receiver allowed to collect rents from the date of the ap- 
plication). Thus the court correctly extended the protection of the mortgagee in dis- 
allowing the mortgagor’s agreement with the tenant. 

It has been pointed out that the purpose of most protections to the mortgagee 
flowing from receivership was to assure him a reasonable rental from the mortgaged 
premises. In the instant case there was a clear showing that the new agreement pro- 
vided for an approximately reasonable rental. 4 N.E. (2d) 504, 505. Thus it might be 


argued that the court should not place new restrictions on the mortgagor’s rights in 
order to give the mortgagee an exorbitant rental against the mortgagor’s wishes. But 
if this agreement had been made after the appointment of a receiver, it would not have 
been binding as against the receiver. Therefore, the court in the principal case would 
more adequately have disposed of the case had it clearly held the mortgagor’s rights 
terminated by application for appointment of a receiver where appointment actually 
follows, especially since the mortgagor had notice of the pending receivership. 


Taxation—Constitutionality of State Tax Covering Costs of Railroad Inspection 
—Burden of Proving Constitutionality—(United States].—The state of Washington 
imposed a fee of one tenth of one percent of the gross revenue from intrastate opera- 
tions on all public utility corporations subject to regulation by its department of public 
works, for the purpose of providing funds for the inspection and supervision of such 
companies under the public service commission law. 11 Remington’s Rev. Wash. Stats. 
1933, §§ 10417, 10418. This department supervised many kinds of public utilities. 
Some of its activities in connection with railroads were unrelated to the inspection and 
supervision thereof. The funds collected from the railroads, together with those col- 
lected from other utilities under the department’s supervision, were paid into the de- 
partment’s general fund, and all expenses of the department were paid indiscriminately 
out of that fund, there being no appropriation from the state’s general revenues for any 
of the department’s activities. The state showed that disbursements charged to rail- 
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roads exceeded receipts therefrom during the period in question by $37,833. The plain- 
tiff introduced evidence, however, tending to show that some disbursements were not 
properly allocable to the functions of inspection and supervision. In an action to re- 
cover fees paid under protest, held, upon the authority of Foote v. Maryland (232 U.S. 
494 (1914)), the state had the burden of showing that sums exacted from the railroads 
did not substantially exceed the amounts expended for regulation and supervision. 
Four justices dissented on the ground that intermingling of the funds did not shift 
from the complainant the burden of showing that it was injured by operation of the 
common fund. Great Northern Ry. Co. v. Washington, 57 Sup.Ct. 397 (1937). 

In holding that the intermingling of funds raised a presumption of invalidity of the 
tax, the Court departed from the usual rule which places upon the one attacking a 
statute the burden of proving both that it is unconstitutional and that the unconsti- 
tutional feature injures him. Norfolk & Western Ry. Co. v. North Carolina, 297 US. 
682, 688 (1936); AW. & Pac. Tel. Co. v. Philadelphia, 190 U.S. 160, 165 (1903); Premier- 
Pabst Sales Co. v. Grosscup, 298 U.S. 226, 227 (1936); Heald v. District of Columbia, 259 
U.S. 114, 123 (1922). Despite the Court’s emphasis upon the controlling influence of 
the Foote case, the situations in the two cases were not substantially alike. In the 
Foote case, it was established by stipulation of the parties that under a previous statute 
substantially the same as the one in litigation, the fees collected were more than double 
the cost of inspection. Even if the traditional presumption of constitutionality had 
been applied, this evidence might well have been considered sufficient to overcome it 
and to satisfy the complainant’s burden of proof, thus passing to the state the burden 
of coming forward with additional evidence. See 5 Wigmore, Evidence §§ 2487, 2489 
(2d ed. 1923). It is true that there was language in the opinion in the Foote case to the 
effect that a “presumption of invalidity’’ was raised by the statutory provision for in- 
termingling of funds; but the Court unnecessarily extended this holding in the instant 
case by declaring a statute unconstitutional where there was no proof that the tax 
receipts exceeded inspection costs. 

The effect of applying this presumption to the principal case was to place upon the 
state the burden of proving that the amounts collected under this statute did not sub- 
stantially exceed the amounts necessary for inspection and supervision. But the mere 
fact of intermingling seems an insufficient justification for a failure to apply the tradi- 
tional presumptions of constitutionality. There seems no material distinction between 
those taxing statutes levied to pay inspection expenses which provide for intermingling 
of funds and those which provide that the receipts be kept separate. It is well settled 
that one attacking the latter type of statute must show that the tax receipts substan- 
tially exceeded inspection expenses. Pure Oil Co. v. Minnesota, 248 U.S. 158, 160, 164 
(1918); McLean v. Denver & Rio Grande Ry. Co., 203 U.S. 38, 52 (1906). In neither 
type can it be ascertained from the face of the statute whether the amounts collected 
will or will not be more than permissible; nor does the intermingling type of statute 
indicate on its face that the operation of the common fund will be to the disadvantage 
of the complainant. See 57 Sup.Ct. 397, 404. If the presumption were raised only 
when it was shown that the state had exclusive access to the necessary information, a 
more plausible exception would be presented. See Selma, Rome & D. Ry. Co. v. United 
States, 139 U.S. 560, 567 (1891); cf. 5 Wigmore, Evidence § 2486 (2d ed. 1923). In the 
instant case, however, the Court passed the burden of proof to the state without re- 
quiring the plaintiff to show that it had made a reasonable attempt to secure such in- 
formation. See the dissenting opinion of Cardozo, J., 57 Sup. Ct. 397, 405-06. 
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Torts—Interference with Performance of Agreement Relating to Fungible Goods 
—[{New York].—The plaintiff leased her farm to the defendant Wingeier, the lease 
containing the covenant: “No grain, hay, straw, or corn shall be sold by second party.” 
Wingeier was induced to enter into an agreement with the defendant Schmitz, where- 
by the latter was to sell all the hay, straw, and standing corn; and from the proceeds 
pay a number of antecedent debts of Wingeier, including debts owing to Schmitz and 
to the defendant milling company which had supplied feed and fertilizer for the farm. 
The defendants in making the agreement knew of the restrictive clause in the lease. 
Later the plaintiff and Wingeier agreed to a cancellation of the lease, and upon retak- 
ing possession the plaintiff discovered the loss. Wingeier was then insolvent. Held, 
no cause of action was established for the tort of inducing breach of contract because 
the tort action is not available in the case of contracts relating to fungible goods. 
Conrad v. Schmitz, 246 App. Div. 893, 285 N.Y.S. 804, aff’d, 272 N.Y. 868, 3 N.E. (2d) 
868 (1936). 

Where a defendant has intentionally induced a third party to break his contract 
with the plaintiff, it is difficult to find anything in the nature of fungible goods to 
justify a denial of recovery if the inducement and damage are proved. If recovery 
were allowed against a mere purchaser with knowledge of a prior contract, the tradi- 
tional arguments against such an extension of tort relief would apply with increased 
force to a case involving a contract for the sale of fungible goods. Thus it has been 
argued that (1) permitting tort recovery against all parties knowingly dealing with a 
contract-breaker would result in equitable servitudes on chattels. If every contract 
calling for a specific use or disposition of a chattel were protected by a tort remedy of 
this sort, the transfer of chattels might be restricted and the normal course of business 
impeded. See Chafee, Equitable Servitude on Chattels, 41 Harv. L. Rev. 945, 960 
(1928). (2) permitting recovery might result in an increase of litigation because of the 
frequency with which ordinary contracts of sale are broken and because of the rela- 
tive ease with which mere notice can be proved. In the case of a contract for the sale 
of fungible goods this latter objection has particular application both because this is 
the most common type of contract and because the only damage resulting from breach 
is mere loss of a bargain. However, the courts in requiring that the stranger’s acts be 
the inducing cause of the breach have sufficiently narrowed the scope of the action so 
as to preclude any serious restriction on normal business transactions. See Sayre, In- 
ducing Breach of Contract, 36 Harv. L. Rev. 663 (1923); but see Carpenter, Inter- 
ference with Contract Relations, 41 Harv. L. Rev. 728, 735 (1928). Thus it has been 
held that a principal contractor may voluntarily break his contract and enter into 
a second inconsistent with performance of the first without constituting the second 
contractor a tortfeasor. Sweeney v. Smith, 167 Fed. 385 (C.C.Pa. 1909), aff’d, 171 
Fed. 645 (C.C.A. 3d 1909); Wheat Growers’ Coop. Ass’n v. Radke, 163 Minn. 403, 204 
N.W. 314 (1925). 

In arriving at its decision in the principal case, the court might have been relying on 
either of two arguments. One is that the acts of the defendants left the tenant still 
able to perform substantially; therefore, the technical breach of contract induced by 
the defendant was not a sufficient harm to warrant recovery. The holding that sub- 
stantial performance was sufficient to satisfy the purpose of the covenant in the lease 
is questionable in view of the express stipulation against sale of the crops. Moreover, 
in the present case, the breach of the express stipulation did result in substantial in- 
jury to the plaintiff. The result of the defendants’ acts was not the mere loss of a bar- 
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gain; the plaintiff was forced to buy new supplies equivalent to those delivered to the 
defendants by the now insolvent tenant. But even assuming that the court was cor- 
rect in holding that the tenant could have substantially performed by supplying other 
feed for the stock on the farm as it was needed, the result reached in the present case 
indicates that the New York court does not consider the tort action available in cases 
of inducing anticipatory breach. In this case there was almost no likelihood of the 
tenant’s replacing the crops which were removed. The acts of all the parties seem to 
have been based on the knowledge either that the tenant was, or was about to become, 
insolvent. The defendants nevertheless sold the crops and applied the proceeds to the 
discharge of past debts of the tenant, thereby leaving him without the means to render 
even substantial performance when due. It is well settled in American jurisdictions, 
including New York, that a voluntary act by which one of the parties to an agreement 
renders performance either actually or apparently impossible constitutes a breach by 
anticipation. Hochster v. De la Tour, 2 El. & Bl. 678 (1853); Central Trust Co. v. Chi- 
cago Aud. Ass’n, 240 U.S. 581 (1916); Rubber Trading Co. v. Manhattan Rubber Mfg. 
Co., 221 N.Y. 120, 116 N.E. 1073 (1917); Assembly Co. v. Giller, 134 Misc. 657, 236 
N.Y.S. 308 (1929). In spite of the present holding, there is some indication that a 
cause of action arises against a party who induces a breach by way of anticipation. 
Thus an injunction may be granted to prevent threatened interference with contractual 
relations, pending performance. Automobile Ins. Co. v. Guaranty Securities Corp., 240 
Fed. 222 (D.C. N.Y. 1917); Standard Fashion Co. v. Siegel-Cooper Co., 30 App. Div. 
564, 52 N.Y.S. 433 (18098); Schlesinger v. Quinto, 201 App. Div. 487, 194 N.Y.S. 401 
(1922). The injured party to a long-term contract has been given damages at law, 
both present and prospective, against a party who procured repudiation in the early 
stages of performance. Twitchell v. Glenwood-Inglewood Co., 131 Minn. 375, 155 N.W. 
621 (1915); Simonsen v. Barth, 64 Mont. 95, 208 Pac. 938 (1922); McBride v. O’Neal, 
128 Ga. 473, 57 S.E. 789 (1907) (statutory interpretation). See also Lumley v. Gye, 
2 El. & Bl. 216, 225 (1853); Walker v. Cronin, 107 Mass. 555 (1871) (count for inducing 
breach of contract before performance was due held good on demurrer). 

A second possible ground of decision in this case is that the tort remedy should be 
restricted to cases in which the legal remedies for breach of contract are inadequate. 
It might be argued that the tort action is intended only as a substitute for specific 
performance. Thus in the leading cases of Lumley v. Wagner (1 De. G. M. & G. 604 
(1852)), and Lumley v. Gye (2 El. & BI. 216 (1853)), the plaintiff had the equities neces- 
sary to a decree of specific performance; but the court could not grant such relief be- 
cause of the policy against specific enforcement of personal service contracts. The 
plaintiff, therefore, was allowed the less satisfactory equitable relief of injunction and 
also a tort action at law. In a more recent, American, case tort relief was granted, 
possibly because neither a contract action nor specific performance was available. 
Knickerbocker Ice Co. v. Gardiner Dairy Co., 107 Md. 556, 69 Atl. 405 (1908) (contract 
for sale of ice over indefinitely long period; measure of contract damages conjectural 
and availability of specific performance likewise uncertain); but cf. Cumberland Glass 
Mfg. Co. v. DeWitt, 120 Md. 381, 87 Atl. 927 (1913) (contract for sale of lettered glass 
flasks; defendant induced purchaser to break the contract before the flasks were manu- 
factured). However, if the requisite intent, causation, and harm are clearly established 
in this type of case, there seems to be no reason why the technical availability or non- 
availability of an equitable remedy should affect the result in a tort action. 





RECENT CASES 509 


Torts—Wills—Liability to Disappointed Beneficiary for Interference with Testa- 
mentary Disposition—{North Carolina].—Upon the death of his grandfather the 
plaintiff was disappointed in his share of the estate. Believing that the testator had 
definitely planned to leave him a substantial amount but was dissuaded by false or 
malicious representations of the defendants, the plaintiff filed a bill to examine the 
defendants under oath, preparatory to suing them in tort. The defendants moved to 
dismiss, contending that even if the facts were as the plaintiff supposed, there would 
be no cause of action. Held, motion denied. Bohannon v. Wachovia Bank & Trust Co., 
188 S.E. 390 (N.Car. 1936). 

Never has an appellate court in the United States granted recovery for loss of in- 
heritance resulting from interference with the testator. In the three cases squarely in 
point, in spite of extreme fraud and duress on the part of the defendants, the courts 
could find no right invaded because only an expectancy was lost. Hutchins v. Hutchins, 
7 Hill (N.Y.) 104 (1845) (fraud); Hall v. Hall, 91 Conn. 514, 100 Atl. 441 (1917) (fraud); 
Cunningham v. Edward, 52 Ohio App. 61, 3 N.E. (2d) 58 (1936) (duress). It is clear 
that neither the mere intention nor the executed will of a living testator confers a legal 
interest in the property to the intended beneficiary. But it does not follow that the 
beneficiary has no legal right to freedom from an intentional interference with his ex- 
pectancy. This particular type of right has been recognized in analogous situations: 
An action is maintainable for wrongful interference with the formation of a con- 
tract, although no legal rights between the parties had as yet been created. Lewis v. 
Bloede, 202 Fed. 7 (C.C.A. 4th 1912) (bribery); Carnes v. St. Paul Union Stockyards 
Co., 164 Minn. 457, 205 N.W. 630 (1925) (mere malice); 6 U. of Cin. L. Rev. 322, 
329 ff. (1932). Even though a contract is unenforceable, a fraudulent or malicious 
interference by a third person which prevents its fulfilment has made him liable to the 
party injured. Rice v. Manley, 66 N.Y. 82 (1876) (fraud); Aalfo v. Kinney, 105 N.J.L. 
345, 144 Atl. 715 (1929) (mere intent to benefit self). Fraudulently inducing the holder 
of a life insurance policy to exercise his power to change the beneficiary has been held 
actionable at the suit of the original beneficiary. Mitchell v. Langley, 143 Ga. 827, 
85 S.E. 1050 (1915). Where an employment at will is terminated by either the em- 
ployee or employer, an action is granted the injured party against one who has mali- 
ciously but without fraud induced the termination. Walker v. Cronin, 107 Mass. 555 
(1871); Warschauser v. Brooklyn Furn. Co., 159 App. Div. 81, 144 N.Y.S. 257 (1913). 
See Truax v. Raich, 239 U.S. 33, 38 (1915). Several courts, using the rationale of these 
analogous cases, have indicated, by dicta, that on the same allegations they would 
reach the same result as did the court in the principal case. Lewis v. Corbin, 195 Mass. 
520, 526, 81 N.E. 248, 250 (1907); Rice v. Manley, 66 N.Y. 82, 85 (1876); Mitchell v. 
Langley, 143 Ga. 827, 835, 85 S.E. 1050, 1053 (1915). 

In spite of the extremely undesirable conduct of the defendants in the Hutchins, 
Hall, and Cunningham cases and the wealth of analogy contrary to those decisions, 
there are significant reasons of policy in their favor. Since nearly every will involves a 
close relationship between the testator and favored beneficiaries, the possibility of 
dispute is great and the danger of increase of litigation cannot be ignored. Actions re- 
main exceedingly rare, however, in spite of numerous dicta in their favor. Since this 
expectancy is always subject to the whim of the testator, the proof can never be con- 
clusive; there is danger, therefore, that juries will be too easily convinced. There is 
some ground for fear that the word “malice” will be too greatly extended and, conse- 
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quently, that more or less every-day activity will result in the enormous penalties 
possible in cases like this. Furthermore, the courts have never been particularly solici- 
tous of donees, and the difficulties of trial in these cases are great. 

These reasons do not seem persuasive. All courts advocating this type of recovery 
place great emphasis upon the necessity of proof (1) that the loss of the expectancy was 
caused by the defendant’s interference, and (2) that the interference was in itself 
“wrongful.” In one case the action was allowed by the intermediate appellate court, 
but the court of last resort reversed for insufficient proof. Union Car Adv. Co. ». 
Collier, 263 N.Y. 386, 189 N.E. 463 (1934). As for the definition of “wrongful,’’ there 
would be little hesitation in including fraud or duress by the defendant. Difficulty 
arises when the acts constituting the interference would otherwise be unobjectionable 
and are made wrongful merely by the “malice” of the defendant toward the plaintiff. 
There is no lack of precedent for calling an act illegal merely because malicious. Ames, 
How Far an Act May Be a Tort because of the Wrongful Motive of the Actor, 18 
Harv. L. Rev. 411 (1905). But definition of malice is thus far inadequate. 12 St. 
Louis L. Rev. 286 (1927). The general consensus seems to be that it is safest to define 
malice merely as “without lawful justification or excuse.” See Berry v. Donovan, 188 
Mass. 353, 356, 74 N.E. 603, 604 (1905); Carnes v. St. Paul Union Stockyards Co., 
164 Minn. 457, 462, 205 N.W. 630, 631 (1925). The breadth of this definition, although 
allowing for proper disposition of future cases, renders it useless as a tool for decision. 
In wills cases this requirement should be satisfied only by a motive to injure the plain- 
tiff, not merely by a motive to benefit the defendant. Policy reasons which should im- 
pel the courts to adopt the rule thus qualified are also considerable. The plaintiff has 
been injured to a measurable degree by the defendant’s intentional act. Even truthful 
representations may convey a false picture if artfully manipulated. Unquestionably 
socially undesirable, malicious or false gossip should be disciplined at law in order to 
discourage its recurrence in the future. 
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Handbook of Equity (Hornbook Series). By Henry L. McClintock. St. Paul: West 
Publishing Co., 1936. Pp. 364. $5.00. 

Cases on Equity. By Henry L. McClintock. St. Paul: West Publishing Co., 1936. 
Pp. 1263. $6.00. 


The treatise is a work which is a real joy to read. Professor McClintock gives 
abundant evidence of voluminous reading, and of a most intimate understanding of 
the whole “‘soul”’ of equitable doctrine. It is still curious, from the point of view of an 
English lawyer (though less so to one who is, from actual visits, familiar with the 
refinement of specialization in vogue in American law schools, and indeed in most 
professions in America), to find that the subject of trusts is entirely absent from a 
book on general equity. In England the trust, being regarded as historically the main- 
spring of equity, finds an honorable and roomy place in any textbook on equity; and 
it must be put down to the insular prejudice of an English reviewer that the excision 
of trusts, though it undoubtedly makes for brevity, seems nevertheless to militate 
against the cohesion of the treatise. But one is less conscious of this lack in Professor 
McClintock’s treatise than in any other we have read, owing to the comprehensiveness 
of his general treatment and the lucidity of his style. It was a source of real pleasure 
to find that he devotes a whole chapter to the arrangement of equitable doctrines 
and institutions under the heading, Maxims of Equity. These do not all, it is true, 
go to the root of equity. The majority are, as Dean Pound has shown, of compara- 
tively recent date, and so equity cannot be said to have been built up on them as 
foundations; they are rather the fruit of observation of developed equitable doctrine, 
or, if they can be in any way regarded as the architects of it, they were inarticulate 
architects. The ideas embodied in them are far older than their articulate expression. 
But whatever their history, their practical value in a scheme of arrangement is im- 
mense. 

The learned author has taken immense pains in historical research, and he has in 
generous quality the gift of compression. The important truth that the early common 
law judges in the Twelfth and Thirteenth Centuries, and the justices in eyre until still 
later, enunciated equity as well as law, is conveyed by him with the utmost clarity in 
less than two pages. It is surprising, however, to find no reference to the work of the 
late Dr. Bollard on the equity of the justices of eyre, a storehouse of learning which, 
though its conclusions are now not generally accepted, is indispensable for the student 
of legal history. 

With a few of the learned author’s interpretations of English cases we feel inclined 
to differ. He overestimates the effect of Lord Eldon’s judgment in Lane v. Newdigate,* 
when he says of it that the evasive device which Lord Eldon adopted in that case, 
of granting an injunction prohibitive in form, but admittedly intended to compel the 
performance of affirmative acts, “‘has since often been followed.” Certainly Lord 
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Eldon gloried in the contemplation of this effect of his injunction, but surely this 
object has been kept carefully out of sight in all subsequent cases, except possibly in 
Catt v. Tourle.2 It was certainly not uppermost in the mind of Lord St. Leonards in 
Lumley v. Wagner.s That great chancellor stressed the point that the harshness of 
the injunction was more apparent than real for two reasons: firstly, it was open to 
Miss Wagner to approach Lumley with a proposal for a new contract to supersede 
the old one if she were dissatisfied with it; and secondly, had Lumley sued her at com- 
mon law for damages, the measure of damages would undoubtedly have been high. 
The views of the learned author on the very recent decision of Branson, J., in Warner 
Bros. Pictures, Inc. v. Nelson‘ would be full of interest, and will perhaps be revealed to 
us in the second edition which, we feel sure, will at no distant date be necessitated by 
the success which his book is certain to obtain. 

A cleavage between English and American law is envisaged where none can surely 
be said to exist, by these words: “contracts for the sale of corporate stock are enforced 
in England almost as a matter of course, unless the stock is that of a public nature. 
In this country, such contracts are enforced only when the value of the stock cannot 
be easily ascertained, or other stock in that particular corporation cannot be obtained 
which will answer plaintiff’s purpose equally well.’ As authority for his view of Eng- 
lish doctrine he cites Duncuft v. Albrecht,’ but this is really a case laying down not a 
rule but an exception. The rule is undoubtedly that which was enunciated in Cud 0. 
Rutter § that specific performance of an agreement to transfer stock will not normally 
be granted on the ground that “there can be no difference between one man’s stock 
and another’s;” But, where, as in Duncuft v. Albrecht, stock or shares are such as can- 
not always be bought in the market, this reason disappears and the court will order 
specific performance of an agreement for the purchase of such securities. 

Professor McClintock tells us that ‘the Restatement of Contracts says that a con- 
tract cannot be avoided for a unilateral mistake unless the other party knew or ought 
to have known of the mistake. This, in effect, denies any relief for a unilateral mis- 
take, since taking advantage of the krown mistake of another party is included in the 
definition of fraud.’’ This accepts the view taken by Farwell, J., in May v. Platt,’ of 
what should have been the ground of the decisions in Garrard v. Frankel,® Harris ». 
Pepperell,? and Paget v. Marshall. 

Professor McClintock raises a question which in England at the present day is a 
very pressing one, and on which Professor Lauterpacht has recently written a most 
learned article entitled ‘Contracts to Break a Contract.”" If a contract cannot, to 
the knowledge of both parties, be performed without breaking a prior contract binding 
upon one of them, is the subsequent contract valid? If Mr. Justice Holmes’ famous 
theory of contract is correct, an affirmative answer would seem to be indicated, on the 
ground that a contracting party is not definitely bound to perform his contract but is 
committing a perfectly lawful act if he elects to break it and pay damages. Professor 
McClintock reminds us that the same view was taken by Lord Coke, who “‘in one case 
issued a prohibition to prevent specific enforcement of an agreement for the reason 


?L.R. 4 Ch. App. 654 (1869). 6; P. Wms. 570(1719). %L.R. 5 Eq. 1 (1867). 
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that it nullified the intent of the covenantor to perform or pay damages.” The learned 
author’s estimate that “that construction of the contract was not in accord with the 
purpose of the parties, nor the historic position of the common law,” is in accord with 
the view recently expressed by Du Panca, J. in British Homophone Co. v. Fury and 
Crystallate Gramaphone Record Manufacturing Co. 

The case-book is an extremely valuable one, and the selection made by the learned 
compiler is most judicious. A student who can master the contents of both books will 
not only be a formidable antagonist in the courts, but will have donned much of the 
panoply of an accomplished jurist. Professor McClintock is to be most heartily con- 
gratulated on his achievements. 


H. G. HANBuRY* 
* Lincoln College, Oxford. 


Handbook of Anglo-American Legal History. By Max Radin. St. Paul: West Pub- 
lishing Co., 1936. Pp. xxii, 534. $5.00. 

Whatever Professor Radin does will be well done. Before we open this book we 
know that it will be the product of intellect and scholarship, couched in a clear, simple 
and graceful style. 

Apart from the preface and the first two chapters, the book does not deal with the 
history of the law by periods. No attempt is made to study the development of the 
common law as a whole; that is, to study the interrelated development of substantive 
law, courts, and procedure, by periods. If the student who uses this book wishes to 
get an idea of the condition of some topic of substantive law, such as real property 
or contract, at any given stage of the development of the common law courts, or if 
he wishes to get an idea of the corresponding methods of trial, or of procedure, he 
must work it out himself. In doing this, he will be helped greatly by the tables at the 
beginning of the book. 

Whether each separate topic should be developed as an entirety from beginning 
to the end, as is here done, or whether the whole law should be developed as an en- 
tirety, its development necessarily divided into suitable periods (if any such really 
exist), is a matter of opinion. Continuity in presenting each topic is undoubtedly 
secured by this arrangement: but unless the student makes diligent use of the tables, 
and of Chapter I on the political history of England, he cannot get a picture of any 
period of the development of Anglo-American law. He cannot see a living, working 
system of law develop, unfold, and broaden down. If law is a unity, that unity is cut 
through and through in many different places; and before us we find not a living body, 
not an entire dead body, but many different organs dissected neatly from the once 
living body; with a chart by which we can place most of the organs, and with infor- 
maiton which makes it possible in most instances, to understand the effect of one 
upon the other. But it is a matter of opinion, of judgment, of sentiment to decide 
between these two methods of presenting the history of Anglo-American law. It is 
impracticable, and in a book of this size, impossible, to attempt to superimpose one 
on the other. 

The inevitable result of this treatment, as the author points out,' is that the devel- 
opment of law in the United States is never considered as an entire subject. It is but 
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“briefly adverted to,” and it is shredded into what “‘seem only unimportant appen- 
dices to chapters complete without them.” Only a passing allusion is made to the 
desperate attempt of the colonies to get away from the Common Law, to their final 
surrender to the Common Law and to their reception of the Common Law.? This is 
preceded by a brief reference’ to the “second ‘reception’ ’’ of the Common Law in the 
United States. 

A summary of each section at the outset (usually in black letter) is always a bad 
form of writing law; and here it would work its worst. In a book of this size, covering 
the material that it covers, the text is compressed enough to begin with. So many 
qualifications and explanations are necessarily omitted through lack of space, that 
truth is sacrificed to brevity. Further compression into a black letter heading would 
leave the black letter all brevity and no truth. Our author has cleverly evaded this 
danger in many sections by writing his text as narrative, really without a summary 
at the beginning; and then putting the first two or three sentences in each section in 
black letter; thus getting the effect of a black letter summary without its faults. 

Few original documents are given. From the Anglo-Saxon period we have nothing. 
We have a charter of William I, a writ and an occasional extract from an early case. 
More original documents would give us a much clearer idea of primitive Germanic or 
early English law than much description; but, in the necessarily limited space, more 
original documents would, of necessity, reduce the amount of explanatory matter in 
the text; and, without explanation, who would understand the meaning of the original 
documents or their place in the evolution of the law? Here again it is a matter of 
judgment. How many original documents shall we use? How much explanatory 
matter shall we omit? Which method brings a more vivid picture of the law before the 
student? 

In the history of the law, in all too many cases, vital facts are probably none too 
clear at the time they happen; and after centuries have gone by, many of them are 
even less clear than they were at the outset. All too frequently, more than one infer- 
ence can, with equal probability, be deduced from the facts of which we can be reason- 
ably sure. By putting stress and emphasis on one feature of the problem rather than 
on another, we may get very different pictures, even though we agree on the facts and 
the probable inferences. As a result, a student of the history of the law is likely to 
feel that he disagrees with a writer, when, after all, they are both saying about the 
same thing but in different language. 

What is the relation between the primitive Germanic law, the law of tenures, which 
our author refers to throughout as “Feudal,’’ and the Common Law? Our author tells 
us that Anglo-Saxon law was not an integral part of the law of England, any more 
than the Keltic law; and that, since there was no central court, and since the customs, 
even if the same everywhere, were always treated as customs which were local to the 
different shires or hundreds, there was no “English” law before the Conquest. It 
would seem that the same reasoning would prove that there is no Common Law of 
the United States and no Anglo-American law. The result would be that this book is 
a history of something that never existed. These extreme statements are later with- 
drawn to some extent in the text’ and we are told that a number of the Anglo-Saxon 
ideas and institutions were given effect by the national courts after the Conquest, 
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and thus became a part of the English law. In contrast with this attitude toward the 
early Germanic law is the whole-souled recognition of the “Feudal law” as a part of the 
Common Law; although William I was lord of England before the “Libri Feudorum’’ 
took shape, or, at least, took the shape in which we know it. A liberal concession is 
also made, to the probability of the transfer of Norman rules into England.’ The net 
result is the statement that the Anglo-Saxon law, the Lombard feudal law, the Civil 
(Roman) law, and the law merchant were “received into the Common Law.’’ Here 
again, the difference is probably: one of words far more than of ideas. As far as we 
know, no court ever started out without any law which it could administer; and there 
is no reason to believe that the King’s courts performed this miracle. Early Germanic 
customs modified by Danish practice and Norman ways, trial by ordeal, by oath- 
helpers and by battle, the law of tenures that had begun to develop in England, and 
the Norman law of tenures (the only system of land holding that the invaders under- 
stood), from all of which the strong kings tried to select those elements which were the 
most favorable to their own position and power, all formed the rather rough custom 
of king, nobles and people, out of which the King’s courts built up a more scientific 
juristic custom; and if, in the progress of time, the earlier customs proved less adapted 
to existing conditions and were eliminated first, this is the way in which law generally 
develops. Old Germanic customs, old English tenures, and Norman tenures have gone 
the way of all the earth in the modern law of the United States; and yet there has never 
been a point at which there has been a definite and complete break with the past. 
There is no reason for assuming that any such break occurred when the King’s courts 
separated from the Curia Regis. 

The change in language which left even the English unable to read those parts of 
old law which were written in Anglo-Saxon, the introduction of the writ process which 
empowered the King’s courts to hear the case, and the jury inquest, and, above all, 
the emergence of a distinct class of technically trained lawyers from which technically 
trained judges were selected, all were bound to work a revolution in a law which had 
been largely a matter of popular tradition, administered by popular courts and utterly 
lacking a class of technically trained experts; but the revolution was just beginning 
when the illustrious Ranulph de Glanville held the helm of justice. 

To note an especially interesting point or so here and there (and this is all that 
space permits), laga is limited to the amount of compensation payable to the kindred 
of one who was killed, and, as a consequence, to one’s legal status.* Thus the charter 
of William I to London was only to assure the bishop and the port-reeve that their 
wergild and legal status remained unchanged. Is it not fairly clear that laga like the 
Norse réttr meant (1) amount of compensation, (2) rank in life, and (3) rights under 
the laws and the laws which defined the rights? including legal rank and wergild? 

Again, it depends on our definition of feudalism whether we say that William I 
introduced the feudal system into England or whether we say that he saved England 
from feudalism. Professor Radin insists on English feudalism, though the English 
insisted on calling it tenure: but he insists that the essence of the Feudal system was 
the mutual relationship between lord and man. If he thought of it as the merger of 
public law, of administration and government, in private law, in the law of property, 
he would no doubt use other terms. To prove that the “Feudal” law was the all- 
important factor in the development of the English system he cites Sir Henry Spelman 
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(born 1564, died 1641, a few years before tenure by Knight’s service was abolished); 
Spelman who, as Maitland never tires of saying, was really the man who introduced the 
feudal system into England. 

The ground of the forfeiture by Philip Augustus of John’s holdings in France is 
said to be John’s murder of his nephew Arthur.*® Apparently the decree of forfeiture 
of all but Normandy was entered some time before Arthur’s death, the reason assigned 
being John’s dishonor of his vassal, Hugh of Lusignan, by taking the latter’s betrothed 
and marrying her. 

King’s Bench and Common Bench had agreed, before the middle of the 1500's 
at the latest, that if the debtor made an express promise to the creditor to pay a pre- 
existing debt, the creditor could bring assumpsit. This principle is recognized in 
Brooke’s Grand Abridgment, accion sur le Case, 105: Brooke’s New Cases, 4, Action 
upon the case, citing 33 Hen. VIII (1541-1542), where, however, the creditor lost 
because the debtor had waged his law successfully before he promised to pay the debt. 
This involved the real question of consideration. Was a debt sufficient consideration 
for a subsequent promise to pay it? Without much dispute between the two courts, 
it was agreed that it was consideration. If the debtor did not make an express promise 
to pay the debt, could the creditor, at his election, bring assumpsit instead of debt? 
This was not settled so easily. The King’s Bench said, ‘‘Yes”’; and the Common Bench 
said “‘No”’ for many years. As far as Slade’s Case is important, it is because the Com- 
mon Bench finally yielded on this point to the King’s Bench, thus extending the juris- 
diction of the latter court. That a debt was consideration for a subsequent promise 
to pay it had been settled long before. The discussion of this subject" gives no hint 
of the long contest on this point between the King’s Bench and the Common Bench; 
and unless we keep this contest in mind, the cases seem to be hopelessly at variance. 

But all these are, for the most part, matters of opinion, of stress, of emphasis. We 
have here another admirable book on Anglo-American law for the beginner; a hand- 
book in the preparation of which the author avowedly leans heavily,” as every writer 
on this subject must lean, on Pollock, Maitland and Holdsworth; a book which is a 
valuable addition to our tools for teaching the history of our law; a book which will 
arouse interest, stimulate thought, and make the dead past live again. 


Witiam H. Pace* 
* Professor of Law, University of Wisconsin Law School. 


Handbook of the Law of Private Corporations. By Robert S. Stevens. St. Paul: West 

Publishing Company, 1936. Pp. xvi, 860. $5.00. 

In a field wherein there are numerous massive, not to say monstrous works covering 
every nook and cranny, besides numerous specialized books covering nearly every 
nook and cranny over again separately, and one good brief work suitable for students, 
there might have seemed little purpose except publishers’ needs for a new book of 
the last named class. Particularly, is that true where, as in corporation law, the most 
striking developments over a decade have been from statutory changes, a thing to 
which Hornbooks and their like usually give scant attention and where, as here, no 
radical innovation in arrangement or theory is attempted. 
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But the book is here and it must be appraised on the basis of its utility and what 
it purports to do. On the matter of statutes, just spoken of as largely absent in Horn- 
books, this work is exceptional in consistently informing the reader of legislative 
modifications and extensions of the case law. I can say nothing but good of that serv- 
ice even in those instances where I do not entirely agree that the statutes have struck 
“an enlightened balance between freedom and control of corporate management,” to 
quote the preface. On the matter of its general character the text is offered as a legal 
discussion not overburdened with economics and sociology but written with an aware- 
ness of the realities behind the law. 

Mr. Stevens’ realism is not spectacular. Indeed, in the matter of the corporate 
entity—or non-entity—which is his central theme, it seems to me that he rather 
labors the point. But perhaps we should thank him for lack of the spectacular as a 
gladsome relief from those who will be realistic in a worthwhile manner if they can, 
but who will be, at all events, spectacular in the parade of supposed new thought, like 
children in the garden who shriek forever hysterically that they have found a new 
bug the like of which has never been seen before. Such incessant din is trying to the 
nervous,—and there are many such in the legal profession,—and, of course, useless to 
the deaf, of whom there are many more. There is no such din in Stevens but rather, 
a sober, lucid presentation of fairly orthodox doctrines and, it seems to me, intelligent 
criticism where there is fault and intelligent choice where there is conflict. 

Comparison with Ballantine is the almost inevitable mechanics of thought about 
Stevens. The two books, of about the same size, cover largely the same ground in 
largely the same order with some not startling differences in emphasis. Stevens, for 
example, gives no topical treatment to Consolidation or to Amendment and Legis- 
lative Control but distributes the cases with somewhat more meager discussion in 
other sections where problems concerning these subjects arise incidentally, as in 
Creditors’ Rights, Capital Stock and Dissolution. On the other hand, of course, he 
includes in statutory reorganization some comment on section 77B of the Bankruptcy 
Act—though hardly as much as the section seems to demand considering its wholesale 
utilization to crowd the federal courts and their advance sheets. Stevens cites fewer 
cases than Ballantine, especially fewer English cases, elaborates in the text upon fewer 
of those he does cite but gives proportionately more, very short, key summaries in the 
footnotes. I think he gains slightly both in space and clarity by this course though he 
does not thus give the easy summaries and criticism of leading cases which, now and 
then, serve as classroom “preparation’’ for hard pressed students. His failure to cite 
all the cases reported in the contemporaneous revision of the same publisher’s casebook 
on Corporations' may go to the matter of occasional convenience of student reference 
but it seems not to have affected the substance. The one exception which a sampling 
discloses is in reference to director’s liability for neglect in office. Inclusion of Barnes 
v. Andrews? might have cast a slightly different light on the extent of that liability. 
It may be, furthermore, that the whole subject would gain by short-cutting the vague 
and conflicting judicial generalities on proper standards of care—which most often 
boil down to “reasonable care under the circumstances”—and substituting a pro- 


* Richards, Cases on Private Corporations (3d ed. 1936). 


* 298 Fed. 614 (D.C. N.Y. 1924); Richards, Cases on Private Corporations 331 (3d ed. 
1936). 
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cedural approach—what instructions specifically should be given a jury in these 
cases? It would be of real practical value, moreover, to consider exactly what a direc- 
tor should do when the board on which he sits conducts the business badly in the face 
of his dissent. 

Here and there Stevens seems to me to be definitely more satisfactory than Ballan- 
tine, due in part to his coming later to the task. On the power or authority to acquire 
shares of other corporations the two books, despite some seeming conflict as to the gen- 
eral state of the law, come around to pretty much the same view when the details and 
exceptions are all in but Stevens then takes up the ills which have come from holding 
companies’ utilizing the opportunities of stock ownership and notes the problems of 
regulation which must be met by statute. He might well have added references to 
strenuous federal attempts in the Railroad and Utility Acts to grip this situation on a 
national scale. 

The thing which most differentiates this text from others both large and small is the 
definite adoption and consistent application of the non-personal-character view of a 
corporation which is, of course, not a new doctrine with this book. The membership 
may be a group, a herd, a litter or a corporation but they are, or it is, not a separate 
personality. At most they are dealt with as if they were and this applies whether the 
question is what usually travels as “disregarding the corporate entity” or a problem of 
ultra vires. And of course the arguments about franchises “to be”’ in distinction from 
those ‘‘to do’”’ pass into vapor with this analysis. It may be that no such infrequently 
accepted doctrine is necessary to prevent corporations from being a menace, for some 
who have been at the opposite pole as to the metaphysical analysis have contended for 
quite similar results.4 But it would undoubtedly be easier to persuade courts to arrive 
at those results in some difficult cases if corporate bogey men were no longer thought 
to exist. Obviously the group theory is no cure-all, for there will remain the policy 
question, among others, of when to give the group the benefit of their ‘‘as if” status, 
and Mr. Stevens makes no such fallacious contention. As he recognizes, it simply lets 
the courts come to the policy question without previous technical interruptions. 

As to using the non-personality analysis to support the further breakdown of the 
strict doctrines of ultra vires, I am inclined to think that more can be accomplished 
at this date by statute, a work in which Mr. Stevens has himself prominently partici- 
pated. His appended table of such statutes is most significant. 

Structurally the book is excellent,—I have noted but one typographical error. The 
table of cases is in the rear. Perhaps that is better but, on a parity of reasoning, per- 
haps the Dodge gear shift was better than that which became standard in automobiles. 
I wish it were in front. 

Viewed as a whole the text is superlatively simple without being superficial; it is 
singularly free from seasoned but useless platitudes; it departs in few respects from 
the general outline and viewpoint of other texts but it represents real judgments and 
not headnote stringing. 

M. S. BRECKENRIDGE* 

* Professor of Law, University of North Carolina Law School. 


3 Hohfeld, Fundamental Legal Conceptions 194, 198 (1923). 
4See Bryant Smith, Legal Personality, 37 Yale L.J. 283 (1928). 
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Cases on Trials, Judgments and Appeals. By Thurman Arnold and Fleming James, 

Jr. St. Paul: West Publishing Co., 1936. Pp. 843. $5.50. 

Superficially, it appears that more than one-half of the materials in the casebook 
under review are not related to the topics set forth in its cleverly-worded title. 
Beneath the surface, however, we find a thread which seems to tie “Judgments” to 
most of the materials dealing with process, venue and jurisdiction. Very early in the 
book? the editors introduce the concepts of “‘the correction of an irregularity,” a “void 
judgment” and a judgment which may be set aside for fraud. Also very early they 
bring in ““The Concept of Collateral Attack” and develop the distinction between col- 
lateral and direct attack. After going into these matters rather fully, they pass on toa 
general treatment of process, venue and jurisdiction. 

Viewed broadly, procedure has to do with the time, place and manner of exercising 
judicial power. Power to render a judgment, or to modify or annul one, should be dis- 
tinguishable from the time, place and manner of exercising such a power. We find, 
however, that the existence of judicial power is sometimes made to depend on when, 
where and how the supposed power is actually exercised. The validity of a judgment, 
for example, may depend on when and where it was rendered, some courts holding 
that a court has no power sitting at the wrong time or place. We find, also, that a court 
cannot render a valid judgment until certain steps of a procedural nature have been 
taken. Without these steps a judgment may be voidable or may be absolutely void. 
Another sine qua non is jurisdiction over the subject matter. A court is given jurisdic- 
tion of certain classes of cases and a particular case must fall within one of the classes 
before the court can render a valid judgment. Due process is also necessary. The 
taking of all procedural steps required by statute may or may not enable a court hav- 
ing jurisdiction over the subject matter of an action to render a valid judgment in that 
action. The steps taken must meet the requirements of the due process clauses of the 
state and federal constitutions. It thus appears that the validity of a judgment de- 
pends upon the answers to these questions: (1) Did the court have jurisdiction over 
the subject matter of the action? (2) Did it sit at the right time and place? (3) Were 
the required procedural steps (e.g. to acquire jurisdiction over the person of the de- 
fendant or over some of his property) properly taken? (4) Were the steps due process? 

A well-rounded study of the validity of judgments requires necessarily a thorough- 
going study of the problems of jurisdiction, and a complete treatment of the problems 
of jurisdiction necessarily involves an intensive study of the validity of judgments. 
The problems involved are largely the same, but the approach is entirely different. In 
a study of jurisdiction as such, the student approaches the problems involved as a 
lawyer would approach them in commencing an action. In a study of the validity of 
judgments the approach is that of a lawyer attacking a judgment. For several reasons 
the latter approach is better, but the editors of the present casebook have chosen the 
former. The fact that they found it necessary to introduce at an early point the con- 
cepts of a “void judgment,” “collateral attack,” etc., indicates the nature of the diffi- 
culties which they met in their attempt to approach the problems of jurisdiction as 

* Of the book’s 843 pages, approximately 117 are allotted to “Trials,”’ 135 to “Judgments” 
(co nomine), and 127 to ‘‘Appeals.”” Some 81 pages deal with executions and pre-trial devices, 
while the remaining 383 pages are devoted to process, venue and jurisdiction. 

7 Pp. 48 fi. 3 Pp. 88 ff. 4 See p. 301. 
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a lawyer would approach them in commencing an action. By introducing those con- 
cepts early, however, they have overcome the difficulties to a large extent, and have 
presented a large collection of materials on process, venue and jurisdiction which 
should be very valuable for class-room use. 

When we turn to “Trials” and “Appeals” we find a different situation. As pointed 
out at the beginning of this review, only 117 of 843 pages have been allotted to “Trials” 
—one chapter out of nine! It is difficult to see how this can be considered in any sense 
an adequate treatment of trial practice. The same is true of “Appeals.” Whole areas 
of these important fields are entirely omitted; others are dealt with summarily in 
scanty sections of text. The treatment seems to be good as far as it goes, but it lacks 
much of going far enough. Much of the material on ‘“‘The Place of Trial” should be 
eliminated to make room for topics in the fields of trial and appellate practice. Even 
Chapter I with its excerpts from ‘The Symbols of Government”’ should be sacrificed 
to provide the necessary space. 





Witi1am Wirt Biume* 
* Professor of Law and of Legal Research, University of Michigan Law School. 


The Arbitration Journal—Volume I, No. 1. Published quarterly by American Arbi- 
tration Ass’n. New York, January, 1937. Pp. 431. $5.00. 


It is entirely fitting that the first number of this compact quarterly should devote 
some eighty pages to “an analysis and exposition of the modern practice of commercial 
arbitration” and but twenty or so to the discussion of the sanctions in statute and 
case law upon which such practice depends. The “‘arbitrative attitude” has from the 
first emphasized that, apart from private settlements, the ideal disposition of a legal 
controversy is to consult a “‘good-will’’ tribunal where disputes may be decided with 
the minimum of delay and expense and the maximum of emphasis upon the merits of 
the case. Too many lawyers, delighting in some technical nicety of procedure or sub- 
stantive law, forget that whether the litigant seeks justice or a run for his money the 
facts constitute ninety per cent of the case. To such this periodical offers little. To 
those especially interested in arbitration practice, whether as laymen or attorneys, 
the Journal offers much in the suggestive analysis of systems, local and foreign, which 
they may well find applicable to their own problems. They should also be aided by the 
intelligent discussion of new problems raised by statutory changes and current legal 
decisions. To the legal practitioner with an occasional arbitration question the Journal 
should supply a growing encyclopedia of modern arbitration law and standard practice. 
In this connection I would suggest that an occasional supplement of modernized forms 
might well be published. To the layman the Journal should be an advertisement and 
beacon of hope calling attention to the 7000 members of the National Panel of the 
American Arbitration Association who are on call to render unpaid expert service as 
arbitrators. 

The editors propose? that each number of the Journal will contain on the practice 
side articles on American and international arbitration, an inter-American section 
which will be reprinted in Spanish for distribution to Latin-American countries and a 
symposium describing the use of arbitration in some one significant field. Of growing 


* Floyd B. Odlum, The National System of the American Arbitration Association, p. 6. 
*P. 2. 
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use to the practitioner will be the summary of Periodical Literature’ on arbitration 
matters and the book reviews which should furnish an excellent source for those seek- 
ing technical or legal bibliographies on the subject. Of less use other than as an 
arbitrator’s social register, seems the list of Outstanding Addresses.‘ 


Arbitration in insurance furnishes the subject matter for the first symposium. Its 
most interesting feature is the contrast between the success of inter-company arbitra- 
tion of subrogation claims’ and public apathy to arbitration of casualty claims gen- 
erally. In the latter class, in spite of pressure from the President Justice of the Munici- 
pal Court of New York, in 3915 cases submitted by insurance companies for arbitra- 
tion, as of Nov. 30, 1936, 1497 plaintiffs or their attorneys refused to consent to arbi- 
tration. At first sight we would tend to agree with Mr. Stanleigh P. Friedman that 
the insurance companies have thus, in the opinion of the writer, refuted the charge of bad 
faith which was frequently brought against them in our courts and in reports dealing with the 
subjects, that they sought by improper and unethical methods, delay and procrastination to 
wear or tire out their opponents so as to effect settlements on starvation terms; that such de- 


lays were most effectively secured by demanding jury trials in courts already overwhelmed 
with congested trial calendars.’ 


Indeed there is grave danger that plaintiff’s attorneys on relatively small* claims are 
too prone to regard costs as a factor in income. If they have taken a larger claim upon 
a contingent fee basis, they tend to prefer the chance of a large verdict to the certainty 
of a small award. 

On the other hand Mr. Friedman himself concedes? that a Report of a Special Com- 
mittee of the Board of Justices of the Municipal Court stated that “ninety-five per 
cent of the demands for jury trials are made by defendants” and refers to the Annual 
Report of the President Justice in 1930 stating that “tone can reasonably infer the 
cause for the demands for jury trials on the part of the defendant is to a great extent 
to delay the inevitable day of judgment.” That the insurance companies are not 


wholly blameless is suggested by New York’s able Superintendent of Insurance** when 
he says: 


So far as insurance is concerned the main difficulty to be overcome is to get the companies 
to submit a larger number of cases and to secure the consents of the plaintiffs’ attorneys. 
While 43 companies are cooperating, only about half a dozen of them refer a substantial num- 
ber of cases to arbitration. Many of the companies pick a few cases here and there which they 
think may be desirable to arbitrate from their own point of view. This will never get us any- 
where. The practical way to break the jam is for each of the companies participating to submit 
a substantial number of ‘‘run of the mill” claims for arbitration. If this were done and con- 
tinued for a number of years we should definitely know whether arbitration is so efficient and 
effective that it can in a large measure supplant trial by court and jury. 


3P. 112. 4P. 114. 


5 Mr. Beha, in Good Will among Insurance Companies, pp. 43, 46, indicates that out of 634 


claims submitted since the inauguration of an arbitration plan, 416 have been settled, 218 
arbitrated, none appealed. 


* Friedman, Relief for Injured Persons and the Courts, pp. 25, 29-30. 
7P. ag. 


* The jurisdiction of the New York Municipal Court is limited to claims of $1,000, interest 
and costs. 


9P. 27. %® Louis H. Pink, Arbitration or Law Suits, pp. 32, 37. 
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Another cause of public apathy in both large and small claims may be the distrust 
of attorneys and plaintiffs once bitten by the umpireage™ system of arbitration. Under 
this system each side selects a paid arbitrator and, if they cannot agree, they select a 
paid umpire. It is only natural when the umpire’s findings of facts and figures coincide 
with those of the insurance company’s arbitrator, as they too often do, that the indi- 
vidual claimant should feel that the umpire has favored the side most likely to employ 
him in the future as arbitrator or umpire. Two of the shorter articles on “Should 
Arbitrators Be Paid,’’ one representing the English viewpoint that “the laborer is 
worthy of his hire,’”’* the other commending the American Arbitration Association for 
its National Panel of unpaid experts on call to act as disinterested three man courts, 
point up this problem. Plaintiff’s counsel who have received an award of $7,000 for 
a $30,000 house gutted by fire and then been denied relief*4 ‘‘as for a total loss” when 
the Building Commissioner has ordered it torn down as too dangerous to repair have 
nothing but a wholesome fear of the umpireage system. It is to be hoped that arbitra- 
tion of the modern type will dispel this attitude. 

The leading article’s on the law side of the Journal is directly related to the insur- 
ance symposium. It traces the development of the distinct concepts of appraisal and 
arbitration. It emphasizes the alleged unfortunate effect of that distinction under 
modern statutes. Where originally the appraisal was countenanced by the courts as a 
device to avoid the rule that arbitrations are contrary to public policy, the distinction 
is now interpreted by the courts to deny to appraisals the efficient statutory enforce- 
ment granted the arbiters’ award. So long as appraisals are carried out under the 
umpireage system it seems to the writer that the practice of the insurance companies 
needs more reformation than the attitude of the courts. 

All in all this combination of law and business practice should be a welcome addi- 
tion to both the fields of economic and legal literature. It should encourage those who 


feel that only through an appreciation of economic, social and business practice can 
there be an adequate approach to legal problems. 


Paut CLEVELAND* 
* Assistant Professor of Law, University of Chicago Law School. 
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THE ULtrmaTE Power. By Morris L. Ernst. Garden City, N.Y.: Doubleday, Doran 
& Co., 1937. Pp. xv, 326. $3.00. 
This book, intended to be a best seller, is an impassioned appeal by a New Deal 
lawyer for some reform to curb the power of the Supreme Court. It is another in the 


™ Sir Frederick Pollock in a congratulatory message to the new Journal characterizes this 
practice as follows: ‘‘. . . . there is reason to think that the provisions for arbitration in exist- 
ing commercial contracts are too often imperfect or out of date, such as the old-fashioned form 
of reference to two arbitrators and an umpire.’”’ Pp. 4-s. 


™ W. E. Watson, p. 18. 3 John S. Burke, p. 21. 
*4 Contrast Midwood Sanatorium v. Firemen’s Fund Ins. Co. of San Francisco, 261 N.Y. 


381, 185 N.E. 674 (1933), rearg. denied, 262 N.Y. 469, 188 N.E. 24 (1933), with Rutherford 
v. Royal Ins. Co., 12 F. (2d) 880 (C.C.A. 4th 1926) and other cases collected in 49 A.L.R. 817. 


*s Kupfer and Danziger, Appraisals under Arbitration Laws, p. 92. 
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growing field of literature directed at divesting this body of some measure of its 
sanctity. Its slapdash style, frequent historical inaccuracies, and coloring of historical 
detail are explainable, perhaps as techniques to capture the enthusiasm of the public, 
and perhaps as the natural results of the author’s fervor. 

Starting with the colonial era, Mr. Ernst leads us along the familiar pathway of 
constitutional development, stopping occasionally to inject interesting sidelights on 
the more important men and customs of their times. The author offers his interpreta- 
tion of the intentions of the framers in drafting the better known clauses of the Con- 
stitution; and contrasts the modifications and distortions introduced by the Supreme 
Court. He portrays this action by the “judicial witch doctors” as creating an array 
of bewildering decisions concerning due process, interstate commerce and the sanctity 
of contracts which, in turn, have created an economic chaos destined to bring revo- 
lution. 

As a preface to his own proposal for Supreme Court reform the author presents an 
illuminating discussion of the many other suggestions now current. He then seizes 
upon language of James Madison to lend historical dignity to his own proposal of a 
constitutional amendment empowering Congress, by a two-thirds vote, to override 
any judicial veto. By thus insuring to Congress the final word in legislation, Mr. 
Ernst seeks to restore to the people “the ultimate power.” 


EXPANSIONISTS OF 1898. The Acquisition of Hawaii and the Spanish Islands. By 
Julius W. Pratt. Baltimore: The Johns Hopkins Press, 1936. Pp. vii, 360. $3.00. 


In tracing the combination of forces which resulted in the acquisition of a Pacific 
empire by the United States, Mr. Pratt runs counter to the current fashion of his- 
torical analysis. According to this writer, America’s shift from an agrarian to a com- 
mercial imperialism owed little of its philosophic formulation to interested economic 
pressure groups. The need of American business for colonial markets and fields of 
investment was discovered not by business men but by intellectuals: historians, soci- 
ologists, clergymen, journalists, naval strategists and politicians. These men, playing 
with terms like destiny, duty, religion and power, worked to prepare the mass frame 
of mind for war against Spain long before business interests saw any advantage in 
the prospective war. Mr. Pratt cites impressive chapter and verse to bear out his 
point that until May 1, 1898, American business men were either opposed to expansion 
and saw only economic dangers and political risks in the program, or were generally 
indifferent. American business was experiencing at the time a revival after several 
years of depression. Business men feared that war with Spain would disrupt revival. 
Despite the high tariff legislation which followed soon after the war, business interests 
were generally disposed to accept the free trade doctrine that it was not necessary to 
own colonies to benefit by trade with them. They saw that they were able to trade 
profitably with the colonies of the world’s imperialist nations without having to bear 
the cost of their protection and administration. 

What shifted the American business man’s point of view on May 1 was Dewey’s 
dramatic victory at Manila, coming when European nations had, apparently, begun 
the partition of China. Though the volume of American trade with China was at the 
time only two per cent of its total exports, the American business man came to believe 
that China offered a potential market for his surplus goods. The victory at Manila 
offered the United States a far eastern base from which the threatened potential 
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markets in China might be defended. Though business interests did not want war, 
they accepted its results and began to build hopes upon the supposed opportunities 
for trade and expansion in a string of dependencies stretching from the Philippines to 
Puerto Rico. In the light of these beliefs, their insistence on the acquisition of Hawaii, 
an isthmian canal, and a material increase in the navy is understandable. A canal was 
necessary to defend the islands which in turn were necessary to defend the far eastern 
markets. Conversely, the islands were necessary to defend the canal. Captain Mahan 
sat at the vortex of the diminishing concentric circle of arguments by contending that 
a large navy was necessary to defend both the islands and the canal. 

Mr. Pratt’s work comes at an appropriate time when the United States by its 
recent legislation affecting the Philippines has added another chapter to a strange 
story ably told thus far by Mr. Pratt, a story whose thesis is our inheritance of an 
uncomfortable place in the sun. 


CURRENT PROBLEMS OF PuBLIC Poricy. By Charles A. Beard and George H. E. 
Smith. New York: The Macmillan Co., 1936. Pp. viii, 523. 


This volume, prepared under the direction of the American Political Science As- 
sociation, is designed to make available to teachers of social science accurate and 
authentic materials on problems of current interest. The field chosen for this, the 
first of such volumes, was government—a felicitous choice in the light of the universal 
and intense interest concentrated on that subject. The breadth of the field chosen, 
the variety of topics touched upon, together with ever present considerations of 
space, prevent the volume from being comprehensive or complete. Yet it adequately 
achieves the object of the Association: an effective presentation of material that may 
serve as a starting point for further discussion. The compilation is divided into three 
parts; the first containing the official programs and platforms of groups organized to 
influence public opinion and action; the second treating of such momentous and con- 
troversial issues as the relation of industry and labor, unemployment relief and social 
security, and the problem of public utilities and holding companies; and the third 
dealing with certain problems of administration. 


INDEX INTERPOLATIONUM QUAE IN IuSTINIANI DiceEsti1s INEssE Dicuntur. Edited 
by Ernst Levy and Ernst Rabel. Tomus III. Weimar, 1935. 


Since Roman law has lost actual force in all European Countries (except Greece), 
the science of Roman law has increasingly become an historical study. Modern Ro- 
manists, no longer bound to treat the Corpus Juris as positive law, regard as their 
principal task the reconstruction of the law of the classical period (first and second 
centuries A.D.). The Digest, although purporting to be composed of excerpts from 
the writings of the classical jurists, is not a reliable source of the classical law because 
Justinian’s compilers, and perhaps others before them, changed the texts in order to 
adapt them to the changing conditions of their times. Modern scholars have scru- 
tinized every single passage of the Corpus Juris and the results of their research work 
are spread over an immense number of law review articles and other publications of 
different countries. The Index gives a complete list of all of these writings. It need 
hardly be said that it is indispensable for any serious work in Roman law. 
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ADMINISTRATION OF JUSTICE IN GREAT BRITAIN, THE. By Caleb P. Patterson. Austin, 
Texas: University of Texas Press, 1936. Pp. 310. $2.75. 

ART AND PRUDENCE. By Mortimer J. Adler. New York: Longmans, Green & Co., 
1937. Pp. xiv, 676. $5.00. 

Bic Bustness: Its GROWTH AND ITs PLAcE. Prepared by Corporation Survey Com- 
mittee, Twentieth Century Fund. .New York, 1937. Pp. viii, 102. $1.35. 

DECISIONS AND ORDERS OF THE NATIONAL LABOR RELATIONS BoaRD. Volume I. Pub- 
lished by the Board. Washington, D.C., 1936. Pp. 1046. $1.75. 

DETERMINATION OF CONFUSION IN TRADE-MARK ConFiict CAsEs. By Neil H. Bor- 
den. Boston: Harvard Graduate School of Business Administration, 1937. Paper 
cover. Pp. 34. $1.00. 

First ORIGIN OF SPECIFIC PERFORMANCE. By Michele G. DeRossi. Edinburgh: W. 
Green & Son, Ltd., 1936. Pp. 20. Paper cover. 

Gotp CLausE, THE. By Arpad Plesch. Volume II. Second edition. London: Stevens 
& Sons, 1936. Pp. vii, 104. 

PRINCIPLES OF CONFLICT OF LAws. By George W. Stumberg. Chicago: The Founda- 
tion Press, 1937. Pp. 431. $5.00. 

PROBLEMS IN Law. Edited by Henry W. Ballantine. Second edition. St. Paul: West 
Publishing Co., 1937. Pp. ix, 1277. $5.00. 

SEPARATION AGREEMENTS AND ANTE-NupTIAL ContTRACtTs. By Alexander Lindey. 
New York: Matthew Bender & Co., 1937. Pp. xxiv, 698. $10.00. 
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